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On March 28th, 2006, a meeting took place on invitation from the Insolvency admi-
nistrator Frank Schmitt - Attorney and the creditors' committee of PHOENIX Kapital-
dienst GmbH at Frankfurt Airport with representatives of the aggrieved investors 
from the fraudulent dealings at PHOENIX. 
 
20 lawyers representing investors took up the invitation. Together they represent 
claims worth a total of approximately 225 million EUROs. The subject of the meeting 
which lasted several hours was above all the intended insolvency plan for Phoenix 
Kapitaldienst GmbH. The insolvency administrator provided those present with de-
tailed information on the state of proceedings and the findings made so far.  
 
The subject of the insolvency plan is the regulation of the basis according to which 
the claims made by the investors are to be finally ascertained or settled respective-
ly. There continues to be legal uncertainty as to the level of the claims the investors 
can assert. However this question is essential for the individual investors, as the dif-
ferences between the individual possible ways of ascertaining the claims can be 
significant. The essential question is whether the phantom profits identified by 
Phoenix to investors should be taken into consideration when settling the claims or 
whether the claims should be settled solely on the basis of the payments made by 
the individual investors.Furthermore, the legal status of the "account statements" 
sent out on a monthly basis by Phoenix is also still disputed among experts.  
 
On the basis of a database set up in the insolvency proceedings, the administrator 
showed what the consequences would be for the individual investors arising from 
one method of settlement or the other.  
 
The administrator was able to show the investor representatives concrete calculati-
ons from which is can be seen that in individual cases, investors can assert claims 
amounting to tens of thousands of Euros using one method, whereas the other me-
thod would result in significantly smaller claims. However, it should not be forgotten 
that the total bankrupt's estate to be distributed does not change, but – depending 
on the calculation basis – only the level of the claims with reference to all the inves-
tors.  
 
We would expressly like to draw your attention to the fact that the above 

mentioned database is only of a provisional nature. Now all the data has to 
be confirmed by hand on the basis of the customer files that exist at Phoenix, as it 
has been established that there continue to be errors in the data taken over from 
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the debtor's accounting system. This work is expected to continue into the 3rd quar-
ter 2006. To accelerate the necessary checks and data input, the German Compen-
satory Fund of Securities Trading Companies (EdW) will make its own personnel a-
vailable for this. 
 
The insolvency administrator asked the lawyers of the investors for their consent to 
formulate an insolvency plan which provides for an intercessional solution with re-
gards to this question on the level of the claims to be ascertained. Phantom profits 
identified by Phoenix are not to be satisfied. The point in time at which individual 
investors made their payments could be taken into consideration by including inte-
rest on the balance paid in. The majority of the creditors representatives are now 
intending in mid May 2006 to finally instruct the insolvency administrator to work 
out the insolvency plan. Only if the existing legal questions concerning a plan can be 
regulated in mutual agreement is there any chance of being able the pay out the 
funds which have already been secured to the investors in the near future. 
 
The fact that the administrator and the creditors' committee are inviting representa-
tives of investors to participate in the arrangement of the proceedings - above and 
beyond participation opportunities provided for in the law - deviates from the 
customary approach in insolvency proceedings. However in the insolvency procee-
dings PHOENIX, it is important to both the insolvency administrator and also the 
members of the creditors' committee that the intended insolvency plan should be 
prepared with the consent of as many of those involved as possible. This is the only 
prospect of obtaining the legal certainty concerning the plan which is necessary for 
payments to be made to the investors. Without agreement with the investors, or 
respectively this legal certainty, it will not be possible for the insolvency administra-
tor to make any punctual payments to the community of creditors for legal liability 
reasons. We ask you to understand that the preliminary discussions pertaining to 
the questions to be answered will not involve all creditors. To be in a position to ar-
range this discussion purposefully, it is necessary to limit the group of participants 
to the necessary investor representatives. However, we can assure you that all in-
vestors will be informed in detail about the results and no investor will be disadvan-
taged by the fact that he is not being represented by one of the lawyers participa-
ting in the discussion. 
 
Furthermore, on behalf of the insolvency administrator Frank Schmitt, Attorney, the 
Manager of the Department Forensic Services - Criminal Insolvencies,  Certified  
Public Accountant Otto Lakies reported on the findings so far pertaining to objective 
errors in performance by the auditors of the annual financial statement and special 
auditors in accordance with § 44 German Banking Act (KWG) of Phoenix Kapital-
dienst GmbH, which could substantiate possible liability claims against these audi-
tors. However these claims for damages will have to be asserted by the investors or 
respectively the community of creditors themselves. According to the Insolvency 
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Act, the insolvency administrator for the bankrupt's estate PHOENIX can not assert 
such claims himself. To facilitate efficient prosecution pertaining to the claims for 
damages by the investors, the insolvency administrator has suggested that the in-
vestors group together into a so-called "pool". This questions was disputed in dis-
cussion among the investor representatives. Whether a pool of claimants will be 
formed is also to be decided by mid May 2006.  The plan is to organise another 
meeting of the most important investor representatives and to come to appropriate 
conclusions through voting. Here we would also like to emphasise that a Pool 
(should it be formed) will not only be open to the investors represented by lawyers, 
but that all those affected will have the opportunity of joining the pool too. 
 
On April 6th  2006 there will be another verification meeting at the Insolvency Court, 
however in which again the claims made by the investors will not be verified. It is 
not necessary to attend this date. The undersigned will prepare another interim re-
port on the state of proceedings which will be available for creditors to view after 
April 6th 2006 in the creditor-protected area of our homepage. 
 
I repeat my request that you refrain from making enquiries, leaving messages such 
as change of address or reporting not having received claim registration forms etc. 
by telephone. Queries can only be processed in writing due to the large number of 
affected creditors and parties to the proceedings. 
 
Furthermore, I also kindly ask you to refrain from enquiries (telephone, in writing, 
by e-mail) pertaining to the current state of affairs, as firstly, the insolvency admi-
nistrator is under no obligation to answer questions posed by individual creditors 
and secondly, answering questions considerably impedes the actual management of 
proceedings, which in particular involves following up on further assets in the inte-
rests of the overall body of creditors. Should any changes to the circumstances oc-
cur in the meantime, we will of course also bring this to the creditors' attention out-
side of the biannual progress reports from the court on our Homepage 
www.schubra.de . 
 
 
Frankfurt,  2006-30-03 / BY-FS 
 
 
Frank Schmitt 
Attorney – Specialist Attorney for Insolvency Law 
as Insolvency Administrator 


