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Preface

The first article in our 2023 Yearbook deals with the challenges that Estonia had
to overcome in transposing EU Directive 2019/1023 of 20 June 2019 into national
law. The very brief arrangements in the 2008 Estonian Restructuring Act, which
contained few details, had to be extensively expanded for this purpose. Accord-
ing to the author of the article, Anto Kasak, the reformed legislation has made
restructuring proceedings more efficient, as well as expanding options for debt-
ors and improving the protection of creditors.

Game, set ... defeat is the focus of our next article, which takes a look at the case
of Boris Becker and more broadly the criminal law aspects in the insolvency pro-
ceedings of other well-known public figures under UK, Polish, Italian, French and
US law.

We stick with the theme of criminal law in another article. The authors Bernd
Zeitler and Constantin Graf von Salm-Hoogstraeten discuss the reform of asset
recovery law and how public prosecutors’ offices work together with insolvency
administrators.

Finally, we present an interview with Dr Mischa Paterna and Dr Ludwig J. Weber
on the topic of what hydrogen has in common with the reorganisation of
companies.

In the service section, you will find a continuation of the glossary of English,
French, and Italian terms used in insolvency law, as well as the latest insolvency
statistics. As ever, the Yearbook also contains the latest statutory texts.

Achern, December 2022

Dr Annerose Tashiro
Attorney-at-Law in Germany
Registered Foreign Lawyer
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Introduction

Main features of
the amended Act

Result of the implementation of the Directive in
Estonia: practical challenges

By Anto Kasak, University of Tartu and Law Firm Kasak & Lepikson

Estonian first Reorganisation Act was enacted on 4™ of December 2008 and
entered into force on 26" of December 2008. The Reorganisation Act was rather
abstract and gave wide possibilities for debtors to reorganise the enterprise. In
a matter of time the Supreme Court case law balanced the rights between the
debtor and creditors. As the first Reorganisation Act was abstract and simpli-
fied, the implementation of the Directive (EU) 2019/1023' was quite a challenge
for Estonia.

This paper will not pretend to explain all the changes needed for implementa-
tion of the Directive, but will focus only on main changes with practical outcome.
In chronological order of the reorganisation proceeding, the issues explained and
discussed would be as follows:

— Restriction of the termination of the agreements essential for the economic
activity of the debtor;

— In addition of possibility to request injunction for individual enforcement
proceedings, there is a right to request injunction to order fulfillment of all
the agreements, if necessary for the reorganisation plan;

— Wider possibilities for composition of the successful reorganisation plan by
using the opportunities of the formation of the classes, in purpose of cross-

class cram-down, if needed;

— Option to swap the debt to equity became more efficient, because of the
mandatory classification and cross-class cram-down opportunity;

— Reorganisation proceeding will be public proceeding;

— The service of documents will be easier and faster, because of the public pro-
ceedings, which makes the enforcement of the reorganisation proceeding
more effective;

— The appeals shall be resolved in more simplified and faster manner;

— Protection of interim and new finance.

1 Directive (EU) 2019/1023 of the European Parliament and of the Council of 20 June 2019 on preventive restructuring frameworks, on
discharge of debt and disqualifications, and on measures to increase the efficiency of procedures concerning restructuring, insolvency and
discharge of debt, and amending Directive (EU) 2017/1132.
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According to § 11 (1) of the first Reorganisation Act, one of the consequence of Stay of individual
commencement of the reorganisation proceeding was suspension of the enforcement
enforcement proceedings conducted against the assets of the debtor until the actions
reorganisation plan is approved or reorganisation proceedings are terminated.

The only other protection against termination of the debtor agreements was

stipulated in § 6 (1) of this Reorganisation Act which set out that a provision

according to which an obligee may terminate a contract upon commencement of

reorganisation proceedings or approval of a reorganisation plan is void.

Unfortunately, this regulation did not protect the debtor against the agreement
counterparties, who stated against the reorganisation and claimed for termina-
tion of the essential agreements because of the debt which came out before
reorganisation. For example, the energy company could terminate the agree-
ment and switch off the energy of the debtor because of the old debt, even if the
debtor could pay current liabilities and reorganisation would be possible and rea-
sonable. Under § 11" (1) of the Amended Reorganisation Act the creditor is not
entitled to terminate or not to refuse the fulfillment of the essential agreement
for the debtor only because the debt was overdue before the commencement of
reorganisation proceeding.

Even more, § 11 (1) of the Amended Reorganisation Act stipulates that if the
debtor requests the staying of the other measures, in particular the exercise of
the right of security, the court may stay the specified measures on the basis of a
request of the debtor or reorganisation adviser, until the approval of the reor-
ganisation plan or termination of the reorganisation proceedings if this is neces-
sary for reorganisation or this supports negotiations on the reorganisation plan.
Under this paragraph the debtor may ask to postpone the enforcement of the
encumbered assets, if these assets are necessary for the enforcement of the reor-
ganisation. In addition, this paragraph gives to the debtor more opportunities to
protect the business regarding the fulfillment of the agreements, if it is neces-
sary for enforcement of the reorganisation plan.

Therefore, the Amended Reorganisation Act gives wider opportunities for the
debtor to protect fulfillment of the agreements, even the debtor is in distress,
but only in case, if the implementation of the reorganisation plan is probable.

Even the first Reorganisation Act did not provide any special rules for secured Formation of
creditors, the Supreme Court founded in the decision no 3-2-1-58-16 as of Septem- classes

ber 14, 2016, that secured claims shall be voted in separate groups and in result

of the reorganisation plan, the position of the secured creditor shall not be worse

than in the bankruptcy proceeding. So, under the first Reorganisation Act even it

was not set out directly in law, in practice, formation of two classes — secured

creditors and unsecured creditors —was compulsory.

Pursuant to the Amended Reorganisation Act the formation of classes is compul-
sory if there are secured creditors, unsecured creditors, creditors who are related
to the debtor and under agreement subordinated creditors (mezzanine debts). In
addition, if the reorganisation plan includes swap of the debt to equity, the
potential equity holders shall be in separate class. According to § 24 (3) of the

n



Insolvency and Restructuring in Germany - Yearbook 2023

Cross-Class
Cram-Dow

Service of
documents

Amended Reorganisation Act, the reorganisation plan is accepted if the creditors
who hold at least two-thirds of all votes vote in favour of the reorganisation
plan. If affected parties are divided into classes, the plan is accepted if, in each
class, the affected persons who hold at least two-thirds of all the votes repre-
sented in the group vote in favour of the reorganisation plan.

Accepted and unaccepted reorganisation plan shall be confirmed by the court to
be enforceable. The court shall confirm accepted plan unless including but not
limited the debtor have infringed obligations, the plan is not in accordance with
the rules, the formation of classes is incorrect and best interest of creditor test is
not breached for dissenting affected party etc. The court is also entitled to con-
firm the unaccepted plan (cross-class cram-down), if following circumstances are
fulfilled:

— the debtor has fulfilled all formalities, including requirements for composi-
tion of the reorganisation plan inside of the classes;

— the reorganisation plan has been approved by at least one class of monetary
affected creditors to avoid that only the out of money class creditors could
enforce the reorganisation plan;

— the reorganisation plan ensures that dissenting groups of affected creditors
are treated at least as favourably as any other group of the same ranking and
more favourably than any junior group;

— no class of affected creditors may receive more under the reorganisation plan
than their total claim against the debtor.

Therefore, the Amended Reorganisation Act follows acknowledged principles
regarding the cross-class cram-down, which are the best interest of creditor test
and the fairness test including the Relative Priority Rule.

Among other tools in the box, the cross-class cram-down gives a chance to
enforce the swap of debt to equity, even if the shareholders are against the plan,
but only in case, if aforementioned principles are followed.

According to the first Reorganisation Act the reorganisation proceeding was not
public and was not listed in Annex A of EIR. This concept was changed by the
implementation of the Directive. The reorganisation proceeding under the
Amended Reorganisation Act is public proceeding. Therefore, an application for
respective amendments in Annex A and Annex B of EIR was filed to European
Commission on 1%t of September 2022. Estonian reorganisation proceeding
“Saneerimismenetlus” shall be added to the Annex A of the EIR. The Annex B of
the EIR shall be amended by Estonian term for the reorganisation advisor
“Saneerimisnoustaja”.

One of the unpleasant factors of the Reorganisation Act was a formal and
demanding rules for delivery and service of the documents. Taking into consider-
ation that reorganisation proceeding includes many parties, including all the
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creditors covered by the reorganisation plan, the service of the documents to all
these parties was inconvenient and burdensome obligation for the courts and
the reorganisation advisor. The Amended Reorganisation Act § 4 grants an
opportunity for simplified service of the documents to enable more efficient and
faster reorganisation proceeding.

§ 6'(1) of the Amended Reorganisation Act stipulates that appeals may be filed
against a first-instance court ruling made in reorganisation proceedings in the
cases prescribed in the Amended Reorganisation Act. According to § 6'(2) of the
Amended Reorganisation Act appeals may be filed against an order of the circuit
court made on appeal only if this is prescribed in this Act. Therefore, the appeals
under the Amended Reorganisation Act will be resolved in more simplified and
faster manner which makes the enforcement of the reorganisation proceeding
more effective.

According to § 150 (1) 8) of the Bankruptcy Act the interim and the new financing
receive priority status in any future bankruptcy proceeding. Pursuant to § 113'(1)
of the Bankruptcy Act, the interim and the new financing are not subject to
avoidance in possible future insolvency proceedings.

§ 113'(1) of the Bankruptcy Act stipulates that if reorganisation proceedings have
been conducted in respect of a debtor, a transaction cannot be subject to avoid-
ance rules in subsequent bankruptcy proceedings if by this transaction:

— the creditor funded the debtor in the reorganisation proceedings in order to
approve and comply with the reorganisation plan and the court approved the
amount, sources and conditions of such funding by the reorganisation plan
(new finance);

— the creditor funded the debtor at the time between the filing of a petition for
reorganisation proceedings and the approval of the reorganisation plan and
this was on reasonable terms and immediately necessary for the continua-
tion of activities of the undertaking or for the preservation or increasing of its
value (interim finance).

Therefore, the interim financing shall be protected from claw-back actions, if the
interim financing is new and reasonably and immediately necessary for the debt-
or's business to continue operating or to preserve or enhance the value of that
business (as defined in the Directive) and only in case if the court approves the
plan. There is no requirement for ex-ante control of interim financing.

The reorganisation proceeding under the Amended Reorganisation Act should be
more efficient, because of the changes entered into law by implementation of
the Directive.

The Amended Reorganisation Act grants to the debtor’s the supply of the essen-
tially important matters, even if the debtor is not capable to pay the debt which
came up before reorganisation proceeding, but is capable to enforce the reor-
ganisation plan. In addition, the debtor may ask from court the protection to

Appeals

Protection on
interim and new
finance

Conclusions
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fulfillment of any agreement, if it is necessary for the enforcement of the reor-
ganisation plan.

Formation of classes and enactment of the cross-class cram down afford more
opportunities to enforce the justified reorganisation plan, even if some class
votes against the reorganisation plan. For example the swap of the debt to
equity is possible under the cross-class cram down rules, even if the shareholders
are against the plan. In case of implementation of the cross-class cram down the
best interest of creditor test and the fairness test including Relative Priority Rule
should be followed among other rules.

The reorganisation proceeding under the Amended Reorganisation Act is public
proceeding. Estonian application for respective amendments in Annex A and
Annex B of EIR was filed to European Commission on 1°* of September 2022. The
Amended Reorganisation Act simplifies delivering and service of the documents
and process of appeals, which makes the reorganisation proceeding more
efficient.

The Amended Reorganisation Act protects the interim and the new finance. The
interim and the new finance are granted preferential status in bankruptcy pro-
ceeding and the interim and new finance are excluded to be a subject of imple-
mentation of the avoidance rules.

Anto Kasak is lecturer of Insolvency Law at the University of
Tartu, Estonia, and Partner in the Law Firm Kasak & Lepikson.
Email: anto@kasaklepikson.ee
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Game, set ... defeat!

Criminal insolvency offences: A comparison of the situation in the UK,
Poland, Italy, France and the USA

The case of Boris Becker —winner of six Grand Slam tennis single titles who went
bankrupt and was sentenced to prison — has attracted considerable attention.
We felt that this presented a good opportunity to describe in greater detail the
liability rules in several select countries.

The German national and former Wimbledon champion was declared bankrupt
in London on 21 June 2017 over an unpaid loan of around EUR 4.6 million on his
estate in Mallorca, Spain that was owed to Arbuthnot Latham & Co., a private
bank based in London. The bankruptcy order obligated Becker to provide the trus-
tee with full information about his assets and to disclose his status as a person
subject to bankruptcy restrictions to lenders when seeking credit of GBP 500 or
more. However, the official receiver of Becker’s estate found a series of undis-
closed transactions that had occurred in a period between May and October 2017,
i.e. before and after the bankruptcy order, worth more than GBP 4.5 million.

1. United Kingdom'

By Dr Annerose Tashiro, Attorney-at-Law in Germany and Registered Foreign
Lawyer

As a consequence, the tennis legend was forced to appear in court, accused of
failing to comply with a legal obligation to disclose information, assets and
financial transfers. On 29 April 2022, Becker was sentenced to two years and six
months in prison at Southwark Crown Court.

Becker was charged with 24 violations of the UK Insolvency Act 1986 (IA 1986), Violation of the
but was found guilty on only four counts, namely: UK Insolvency Act
1986
— removal of property worth around EUR 427,000 from his bankruptcy estate,
in violation of section 354 (2) IA 1986

— failure to disclose ownership of a property in Germany, in violation of section
353 (1) IA1986

— concealment of a loan of EUR 825,000 from Bank Alpinum in Lichtenstein, in
violation of section 354 (1) (b) IA 1986

1 Many thanks to attorney-at-law Yuliia Skopnenko (Ukraine) for her contribution to this article.
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Concealment of
property

Non-disclosure

Discharge from
bankruptcy

Bankruptcy
restrictions
undertaking

Deportation
from the UK

Bankruptcy
crimes

— failure to disclose ownership of 75,000 shares in Breaking Data Corp., in viola-
tion of section 353 (1) IA1986.

Section 354 (1) and (2) I1A 1986 establishes the offence of “concealment of prop-
erty”, which the bankrupt is guilty of if he/she does not hand over or even
removes property or conceals debt above the amount of GBP 1,000 after the
bankruptcy order or during the 12 months prior to the petition.

Section 353 (1) 1A 1986 establishes the offence of “non-disclosure”, which the
bankrupt is guilty of if he/she does not disclose all property comprised in the
estate or any disposal of property to the trustee or official receiver.

In both instances, bankrupts may defend themselves by demonstrating that they
had no intent to defraud or conceal their affairs, known as “innocent intention”.

In addition to his sentencing, Becker’s discharge from bankruptcy was suspended
indefinitely. Although the UK has been a favourite destination for forum shop-
ping, this issue did not come up here, since Becker had lived in London for many
years.

Becker is also subject to a 12-year bankruptcy restrictions undertaking, which
took effect on 17 October 2019. It prevents Becker from becoming a company
director, borrowing more than GBP 500 without telling the lender that he is
bankrupt or playing a part in running a company without the permission of a
court.

Bankruptcy restrictions undertakings are usually lifted after a year, but owing to
the nature of Becker’s actions, the official receiver pursued extended restrictions
to prevent Becker from causing further harm to his creditors.

Becker has now been released from prison in England and he has left for
Germany. This is another consequence Becker faced, as under UK deportation
rules any foreign national convicted of a crime and given a prison sentence is
considered for deportation. As a foreign national without a British citizenship
and a custodial sentence of more than 12 months he qualified for automatic
deportation. Just before Christmas he arrived back German soil.

On a more general note, the IA1986 is the legal foundation for all matters relat-
ing to personal bankruptcy and corporate insolvency in the UK and also contains
provisions dealing with bankruptcy offences. Sections 353 to 360 1A 1986 make it
a criminal offence for a bankrupt (with the intent to defraud creditors or conceal
his/her affairs) to:

— fail to disclose all property to the official receiver or trustee (section 353);

— conceal property comprised in the estate (section 354). This offence can be
committed both during the period of the bankruptcy and in the 12 months
before the making of the bankruptcy application or the initial period. The
threshold is GBP 1,000;

16
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— fail, without reasonable excuse, to account for or explain a loss incurred in
the 12 months before the making of the bankruptcy application when asked
to do so by the official receiver, the trustee or the bankruptcy court (section

354 (3));

— fail to deliver books and records required by the official receiver or the trustee
(section 355);

— conceal, destroy or falsify books and records (section 355 (2) and (3)). This
offence also applies in the 12 months before the making of the bankruptcy
application or the initial period. However, in relation to trading records
(defined in section 355 (5)), that period is extended to two years;

— make material omissions in statements made in the course of the bankruptcy
(section 356 (1));

— report false debts, fictitious losses or expenses, make other false representa-
tions or commit fraud (section 356 (2)). False representations and fraud can
be prosecuted under this section regardless of when they were committed;

— make fraudulent gifts or transfers of property within the five years prior to
the commencement of the bankruptcy (section 357);

— leave England and Wales with property worth not less than GBP 1,000 (sec-
tion 358);

— fraudulently dispose of property obtained on credit in the 12 months before
the making of the bankruptcy application or the initial period (section 359);

— obtain credit of GBP 500 or more or engage in business under a different
name without disclosing the name in which he/she was adjudged bankrupt
(section 360).

Prosecution of the above offences may be instituted only by the Secretary of
State or by or with the consent of the Director of Public Prosecutions.

An analysis of the relevant provisions of the IA reveals that the commission of
some of the above offences, for example under section 353, is possible only dur-
ing the period of bankruptcy. Other provisions apply both during that period and
in the 12 months before the making of the bankruptcy application (two years in
the case of concealment etc. of trading records) and the period between the
application and the bankruptcy order (i.e. the “initial period”). Fraudulent gifts
and transfers made within the five years prior to the commencement of the
bankruptcy are covered by section 357.

In general terms, bankruptcy offences may be committed:

— as a result of the bankrupt’s acts or omissions after the court has entered a
bankruptcy order, or

General
arrangements
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Disqualification
order

— as a result of his/her actions before the commencement of bankruptcy pro-
ceedings.

In particular, the 12-month period prior to commencement is relevant for a vari-
ety of these offences, regardless of whether the bankrupt was insolvent, i.e. over-
indebted or illiquid, during that period.

The maximum penalty for each bankruptcy offence is set out in the IA 1986,
Schedule 10. Most of the provisions specify a range of punishment of up to seven
years in the case of an indictment and up to six months and/or a fine in the case
of a summary conviction. The offences under sections 357, 358 and 360 are sanc-
tioned with up to two years and six months respectively.

In addition, the Crown may seek a confiscation order under the Proceeds of Crime
Act 2002 and a disqualification order under the Company Directors Disqualifica-
tion Act 1984.

A directors disqualification order was not issued in Becker’s case because he
remains an undischarged bankrupt and therefore is unable to be a director in any
event, nor was a confiscation order issued given that the bankruptcy is still
ongoing.

However, a directors disqualification order can be issued under the Company
Director Disqualification Act 1986 if there is evidence of wrongdoing or miscon-
duct. There are a variety of factors which the court may take into account in
determining whether disqualification is appropriate, including misuse of com-
pany funds, the extent of the director’s responsibility for any failure by the com-
pany to keep or retain accounting records, submit annual returns or maintain the
statutory records of the company, the director’s responsibility for the company’s
insolvency, fraud etc.

The Act applies not only to persons who have been formally appointed as a direc-
tor, but also to those who have carried out the functions of a director and to
shadow directors.

The order against an unfit director of an insolvent company will specify the
period of disqualification, with a minimum period of two years and a maximum
of 15 years.

Unless the court explicitly permits otherwise, a disqualification order bans a per-
son from acting as a director of a company; taking part, directly or indirectly, in
the promotion, formation or management of a company; acting as an insolvency
practitioner; or acting as a receiver of a company’s property.

The UK registrar of companies, Companies House, maintains a register of all dis-
qualification orders, which is accessible to the public. In addition, an online facil-
ity operated by the Insolvency Service provides the public with details of recent
disqualifications, along with the improper conduct that resulted in the
disqualification.
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Acting in contravention of an imposed disqualification order is a criminal offence
which can lead to imprisonment for a maximum of two years or an unlimited
fine or both.

Similarly, the debtor commits an offence if he/she makes any false representa- Voluntary
tion or otherwise acts fraudulently for the purpose of obtaining the approval of arrangement
creditors to a proposal for a voluntary arrangement (section 262A 1A 1986).

In that case, instead of being a tool for rescue and enabling recovery, a voluntary
arrangement creates an additional problem for the debtor.

A person guilty of such offence is liable to a fine and to imprisonment of up to
seven years. However, offences can be committed not only by individuals. Insol-
vency and company law offences can also be committed by companies and their
officers, which puts them at risk of investigation by the Insolvency Service. The
list of offences is set out in the IA 1986 and is much the same as for individuals.

At the same time, it should be noted that not all criminal conduct related to a Interplay of
company’s insolvency is capable of being prosecuted under the IA 1986. In many various statutory
cases, offences under the IA 1986 and those under other statutory provisions will provisions

overlap. For example, offences under the 1A 1986 relating to false representa-
tions can be prosecuted under the Fraud Act 2006 (fraud by false representa-
tion). Offences under the Fraud Act 2006 relating to fraudulent trading (e.g. car-
rying on a business with intent to defraud creditors) are normally prosecuted
under the Companies Act 198s.

The maximum penalty for each offence is set out in the IA1986, Schedule 10. For
some offences, the maximum penalty is imprisonment of seven years or a fine or
both.

Dr Annerose Tashiro, Attorney-at-Law in Germany, is head of
Schultze & Braun’s Cross-Border Restructuring and Insolvencies
Unit, and advises in multinational corporate recovery situa-
tions. She supports and advises foreign insolvency officials on
German legal matters, helping them to secure, defend and
enforce the interests of the insolvency estate. She primarily
helps foreign creditors to secure and enforce their legal and
economic interests in German insolvency proceedings and
assists German investors in making foreign acquisitions.

Email: ATashiro@schultze-braun.de
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Entitlement and
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lodge an
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2. Poland

By Dr Alexandra Josko de Marx, LL.M., Attorney-at-Law in Germany

The conviction of Boris Becker, who had hidden considerable assets in his British
bankruptcy proceedings, also made headlines in Poland, where since 2009 the
Polish Insolvency Act (Prawo upadtosciowe,? 1A) has also covered consumer insol-
vency, in addition to governing the capacity of enterprises for insolvency. Con-
sumer insolvency proceedings were extensively revised by the amending act of
29 August 2014 (Ustawa o zmianie ustawy — Prawo upadtosciowe i naprawcze, ustawy
o Krajowym Rejestrze Sqdowym oraz ustawy o kosztach sqdowych w sprawach cywil-
nych). The purpose of the revised provisions in Article 491* et seq. IA was primarily
to eliminate the barriers that had existed up to that point concerning access to
the discharge of residual debt. In addition, it was previously not possible to con-
duct consumer insolvency proceedings if the debtor was unable to pay the costs
of the proceedings (at the time of commencement or later). Shortly after these
impediments were removed, consumer insolvencies experienced a sharp rise in
Poland, which continues to this day: In 2021 the number of applications rose by
64% compared with the previous year. Consumer insolvency proceedings are
continuing to be reformed, and with the associated further simplification
(including digitalisation), it is expected that this trend will continue.

Consumer insolvency proceedings are governed by Articles 491" to 4912 IA. They
apply to natural persons, who are not eligible for the insolvency regime pursuant
to the general provisions in Articles 5 to 7 1A, which cover enterprises and natural
persons who pursue a self-employed economic activity. The provisions governing
consumer insolvency proceedings do not apply to the latter. The exception in
Germany set out in section 304 (1) sentence 2 of the Insolvency Code (Insolvenz-
ordnung, InsO) — financial circumstances that are straightforward — does not
exist in Polish law. However, consumer insolvency proceedings are also applic-
able to natural persons who had previously pursued a self-employed economic
activity and have since discontinued it in the cases set forth in Articles 8 and g IA.

Under Polish law, debtors who are not consumers, as well as representatives of
legal entities or other organisational entities without legal personality that have
legal capacity by virtue of law, are obligated to lodge an application for insol-
vency proceedings within 30 days of the date on which the grounds for com-
mencement occurred (Article 21 (1) IA), i.e. from the date of illiquidity or over-
indebtedness. A company is deemed illiquid if it is unable to meet its due
payment obligations. Overindebtedness exists if the company’s assets have been
insufficient to cover its liabilities over a period of at least 24 months.

If a person under a duty to lodge an application culpably fails to meet his/her
obligation to do so, he/she is liable for the damage this causes (Article 21 (3) IA).

Members of the board of directors of a Polish limited liability company (Spétka z
ograniczonq odpowiedzialnosciq, sp. z . 0.) are jointly and severally liable, including

2 Act of 28 February 2003.
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under company law standards, for the outstanding liabilities of a company that is
incapable of meeting all of its payment obligations if they failed to comply in a
timely manner with their duty to lodge an application for insolvency proceedings
and compulsory enforcement against the company proved unsuccessful (see Arti-
cle 299 of the Polish Commercial Companies Code [Kodeks spdtek handlowych, CCC]).

In addition, a person who culpably breaches his/her duty to lodge an application may
be prohibited from exercising an economic activity for 10 years (Article 373 et seq. IA).

Finally, culpable breach of the duty to lodge a timely application for commence-
ment of insolvency proceedings is an offence that pursuant to Article 586 CCC
can be punished with a fine, a restriction on liberty or imprisonment of up to one
year. However, this provision applies only to directors and liquidators and not, in
particular, to persons who pursue a self-employed entrepreneurial activity, let
alone to consumers, who are under no obligation whatsoever to lodge an
application.

In Poland, the debtor and — subject to the restrictions in Article 8 et seq. IA — his/
her creditors are entitled to lodge an application for commencement of con-
sumer insolvency proceedings. The application is to be lodged with the insol-
vency court having jurisdiction over the debtor’s place of residence and must
contain the minimum information prescribed by statute (Article 4917 1A).

Pursuant to Articles 10 and 11 A, the debtor’s illiquidity is grounds for commence-
ment of insolvency proceedings. The debtor is deemed illiquid if he/she is unable
to meet his/her due obligations for an extended period of time. Under Article 11
(1a) IA, illiquidity is presumed if failure to meet due obligations lasts for a period
of more than three months.

Insolvency proceedings can be commenced even where there is only one creditor.
Similarly, in contrast to standard insolvency proceedings (lack of assets), the fact
that the debtor’s assets are insufficient to cover the costs of the proceedings does
not prevent the commencement of consumer insolvency proceedings. In this case,
the state will provisionally pay the costs incurred (Article 4917 (1) IA). Contrary to the
situation in Germany, an unsuccessful attempt to reach an out-of-court agree-
ment with the debtor is not required in order for creditors to lodge an application.

Until March 2020, the application for commencement of consumer insolvency
proceedings was generally refused if the debtor had been at fault in causing or
worsening his/her illiquidity, for instance by assuming liabilities in awareness of
his/her financial situation. This was primarily intended to punish debtors who
acted wilfully or with gross negligence, and it was abolished through the most
recent revision of the law, which also introduced other changes.

Under Article 491 (1) IA, the debtor is obligated to disclose his/her entire assets to
the insolvency administrator and provide the associated documentation. If he/
she does not do so - or fails to meet other obligations incumbent upon him/her
—the court will impose the penalty of termination of the insolvency proceedings
on application of the insolvency administrator, a creditor or ex officio, unless this

Other com-
mencement
requirements

Obligations of
the consumer to
co-operate
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is not appropriate for humanitarian or other equitable reasons. The same applies
under subsection (2), where the data transmitted by the debtor are untrue or
incomplete. Under subsection (3), termination will not be ordered if this would
prejudice a creditor.

In addition, the grant of discharge of residual debt is now also tied to compliance
by the debtor with his/her conduct obligations set out in the payment plan (Arti-
cle 491 IA). These particularly include the truthful disclosure of assets.

Articles 300 to 302 of the Polish Criminal Code (Kodeks Karny, CC) address punish-
ment for the concealment of assets and the resulting frustration of creditor sat-
isfaction ... which also takes us back to the parallels to the Becker case.

Article 300 CC makes “prevention of the satisfaction of a creditor” subject to
imprisonment of up to eight years. This provision is designed to protect creditor
claims against dishonest conduct by the debtor that is intended to prevent the
fulfilment of these legitimate claims. The criminal act consists of the wilful, com-
plete frustration or reduction of creditor satisfaction by removing, concealing,
selling, destroying, encumbering or damaging debtor assets. There is no require-
ment that grounds for insolvency actually occur. It suffices if the potential insol-
vency estate is diminished. Such a threat to the insolvency estate is presumed to
exist if it is highly likely that insolvency will occur.

Accordingly, Article 301 Paragraph 1 CC makes it a crime, subject to imprison-
ment, for a person to damage creditors, i.e. to prevent or limit the satisfaction of
their claims, by forming a new economic entity on the basis of statutory provi-
sions and transferring his/her assets to the latter, or, in the same manner, caus-
ing the illiquidity of several creditors through indebtedness to them (Paragraph
2). Moreover, Paragraph 3 makes it a crime, punishable by a fine, restriction of
liberty or imprisonment of up to two years, for a person who is a debtor of sev-
eral creditors to frivolously bring about his/her own illiquidity, particularly by
squandering assets, assuming liabilities or entering into transactions that are
manifestly contrary to the principles of frugality.

In turn, Article 302 CC makes it a crime, punishable by imprisonment of up to
three years, for a person to satisfy only some creditors to the detriment of the
others, where there is at least imminent illiquidity.

Pursuant to Article 307 CC, however, the court can apply more lenient sentencing
for the aforementioned crimes under Articles 300 to 302 CC if the debtor volun-
tarily compensated the creditor for the damage it suffered.

Dr Alexandra Josko de Marx, LL.M., Attorney-at-Law in Germany,
works in collateral management at Schultze & Braun. She also
advises companies on cross-border insolvency and restructuring
matters with a particular focus on German-Polish legal relations.
Email: AJoskodeMarx@schultze-braun.de
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3. Italy

By Dr Johannes Heck, Attorney-at-Law in Germany and Avvocato Stabilito in Italy
(Stuttgart/Bologna)

Proceedings for discharging the residual debt of natural persons are a relatively
recent phenomenon in Italian insolvency law, as is also the case in continental
Europe as a whole. In 2006 Italy introduced esdebitazione (debt relief) for busi-
ness operators. Then, Act No. 3 of 27 January 2012 concerning crisi da sovrain-
debitamento (overindebtedness crises) created proceedings that closed the
remaining gap for consumers, small businesses and other debtors that are not
eligible for the insolvency regime.3

As part of the recent reform of Italian restructuring and insolvency law, the pro-
visions of Law (legge) No. 3/2012 have been revised and integrated into the new
codice della crisi d’'impresa e dell’insolvenza (c.c.i.i.).4

As before, the new code provides three types of proceedings for resolving over-
indebtedness crises: the debt restructuring plan (piano di ristrutturazione dei
debiti) for consumers within the meaning of Article 2 (1) c.c.i.i. (Articles 67 to 73
c.c.i.i.), composition proceedings (concordato minore) for small businesses and
other debtors that are not eligible for the insolvency regime within the meaning
of Article 2 (1c) c.c.i.i. (Articles 74 to 83 c.c.i.i.), and liquidation proceedings (liqui-
dazione controllata del sovraindebitato) for consumers and small businesses
(Articles 268 to 277 c.c.i.i.). As a general rule, debt relief is now to be granted not
later than three years after commencement of liquidation proceedings (Article
282 (1) c.c.ii).

Comparable to the UK provisions discussed here, Italian law establishes a number
of criminal law penalties in connection with the bankruptcy of consumers, small
businesses and other debtors that are not eligible for the insolvency regime.

Article 344 (1) c.c.i.i. imposes punishment in the form of imprisonment from six
months to up to two years or a fine of 1,000 to 50,000 euros on anyone who

— increases or decreases liabilities, disposes of or conceals a significant portion
of assets or fraudulently feigns the non-existence of assets with the intent of
gaining access to the piano di ristrutturazione dei debiti or concordato minore;

— submits falsified or inaccurate documents or disposes of, conceals or destroys
some or all documents about his/her indebtedness or accounting with the
intent of gaining access to the piano di ristrutturazione dei debiti, concordato
minore or liquidazione controllata del sovraindebitato;

3 Act No. 3 of 27 January 2012, Official Gazette (Gazzetta Ufficiale) No. 24 of 30 January 2012; modified by Article 18 of Decree Law
(decreto legge) No.179 of 18 October 2012, Official Gazette No. 245 of 19 October 2012, Ordinary Supplement (supplemento ordinario)
No. 194/L, transformed with amendments into Act No. 221 of 17 December 2012, Official Gazette No. 294 of 18 December 2012,
Ordinary Supplement No. 208/L.

4 Introduced with Legislative Decree (decreto legislativo) No. 14 of 12 January 2019, Official Gazette No. 38 of 14 February 2019;
amended by Legislative Decree No. 147 of 26 October 2020, Official Gazette No. 276 of 5 November 2020 and most recently by
Legislative Decree No. 83 of 17 June 2022, Official Gazette No. 152 of 1July 2022.
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— makes payments in contravention of the approved restructuring plan or the
composition agreement during implementation of the piano di ristrut-
turazione dei debiti or concordato minore;

— accumulates further debt after submitting the piano di ristrutturazione dei
debiti or the proposal for the concordato minore and while the proceedings
are ongoing;

— wilfully fails to comply with the substance of the approved piano di ristrut-
turazione dei debiti or concordato minore.

Pursuant to Article 344 (2) c.c.i.i,, the prison sentences and fines specified under
Article 344 (1) c.c.i.i. are also to be imposed on consumers and other debtors that
are not eligible for the insolvency regime who submit falsified documents with
the application for debt relief under Article 283 c.c.i.i. or conceal or destroy docu-
ments concerning indebtedness or accounting.

For the sake of completeness, it should be pointed out that Italian law also estab-
lishes criminal offences with respect to members of what is called the organismo
di composizione della crisi (OCC) within the meaning of Article 2 (1t) c.c.i.i. These
bodies, which are to be set up in each bankruptcy court district, provide consum-
ers and other debtors that are not eligible for the insolvency regime with assis-
tance in the envisaged proceedings for overcoming overindebtedness from the
time the application is made until the proceedings end. One of the OCC’s main
tasks is to prepare reports about the accuracy of the documents submitted by
the debtor and information provided in the proceedings. If the OCC makes false
declarations in this context, each member is personally subject to criminal pun-
ishment under Article 344 (3) c.c.i.i.5

In addition, the sentences under Article 344 (2) c.c.i.i. described above can also be
imposed on an individual member of the OCC where he/she causes damage to
creditors by failing to take or refusing to take an official act for no valid reason

(Article 344 (4) c.c.i.i.).

According to prevailing Italian doctrine, the acts set out in Article 344 c.c.i.i. are
primarily penalised in order to protect the creditor’s interest in lawful satisfac-
tion rather than the public interest in the proper conduct of proceedings.

The casuistically conceived criminal offences in Article 344 (1) to (3) c.c.i.i. are
structured as offences consisting in the creation of a hazard. One exception to
this is the result crime (result: creditor prejudice) under Article 344 (4) c.c.i.i.

With respect to the envisaged sentencing range, it should also be pointed out
that penalties differ significantly from those for bankruptcy offences involving
business operators in connection with judicial liquidation proceedings

5 The provision calls for a sentencing range of imprisonment of one to three years and a fine of 1,000 to 50,000 euros.

6 See De Martino, in: Pacchi/Guerrini/De Flammineis (eds.), Disposizioni penali nel codice della crisi di impresa, Turin 2021, p. 235 (246);
Musco/Ardito, Diritto penale fallimentare, Bologna 2018, p. 338, in each case with further references.
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(liquidazione giudiziale).” Because proceedings involving consumers and other
debtors that are not eligible for the insolvency regime usually involve smaller
amounts of money, the legislators established a lower sentencing range for
them, including the option of imposing a fine.

Italian bankruptcy proceedings involving debt relief for consumers and other
debtors that are not eligible for the insolvency regime are still of only minor sig-
nificance in practice. This is particularly evident when one compares them with
the corresponding German and English proceedings. Admittedly, a comparison
of the figures on applications for commencement of proceedings, as well as on
commenced proceedings, is not necessarily meaningful in light of the differences
in the legal systems.

Nevertheless, in the pre-pandemic year of 2019, only 6,747 applications were
filed for the commencement of proceedings (piano del consumatore, accordo di
ristrutturazione dei debiti and liquidazione del patrimonio)®, and 4,677 proceed-
ings were commenced. This shows that Italian consumers and other debtors that
are not eligible for the insolvency regime remain reluctant to use the types of
bankruptcy proceedings designed to provide debt relief.?

The fact that the proceedings still have little practical relevance may also explain
why the ongoing legislative procedure to reform criminal insolvency law — which
largely went unaddressed in connection with the aforementioned broad reform
of restructuring and insolvency law in 2019 — has ignored crimes within the con-
text of proceedings for consumers and other debtors that are not eligible for the
insolvency regime.”

The crimes of which Boris Becker was convicted in London under English law (sec-
tions 353 and 354 of the IA 1986), which are of interest for the purposes of this
analysis, are also sanctioned under Italian law. In Italy, consumers and other debt-
ors not eligible for the insolvency regime also must always disclose all assets and
liabilities when resorting to the debtor-friendly bankruptcy proceedings designed
to provide debt relief. Debtors make themselves liable to criminal punishment if
they submit falsified documents or conceal documents relevant to the decision.

For the legislators, a key aspect in achieving a fair balancing of debtor and credi-
tor interests was making the above criminal offences subject to punishment.
Italian criminal law as it relates to consumer insolvency is not expected to be
tightened in the near future. However, debtors already have to reckon with
considerable penalties under current law.

7 SeeArticle 322 et seq. c.c.i.i.
8 Onthe divergent terminology under the old law, see Article 8 et seq. and 14'" of Law No. 3/2012.

9 A statistical analysis of applications for commencement of proceedings and commenced proceedings prepared by the Italian
Ministry of Justice on the basis of information provided by the OCCs is available at: <https://webstat.giustizia.it/SitePages/
StatisticheGiudiziarie/civile/Monitoraggio%200CC.aspx>.

10 See the final report of the Ministerial Commission on the Reform of Insolvency Law, available at: <https://dirittodellacrisi.it/
file/1lyx03Z2xMBvfKIsXavbE5G2C6pgEj1ZACethbEV.pdf>.
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4. France

By Patrick Ehret, Attorney-at-Law in Germany and in France (AMCO), Certified
Specialist in International Law and European Law (Achern/Strasbourg/Paris)

Similar to the situation in Italy, French law has established, in addition to the
insolvency proceedings set down in Book 6 of the Commercial Code, separate
debt relief proceedings for consumers, which since 1989 have been available to
debtors on application to an overindebtedness commission (commission de suren-
dettement) set up at the Bank of France in the pertinent department.” In the
departments of Moselle, Haut-Rhin and Bas-Rhin, however, consumers can still
obtain the discharge of residual debt in standard insolvency proceedings owing to
an introductory act dating back to 1924 and the local special law based on German
law. In all other cases, standard insolvency proceedings are reserved for mer-
chants, business operators, freelancers, farmers and artisans. Debtors in standard
insolvency proceedings are subject to obligations to co-operate and liability and
penalty provisions that are more stringent than those in debt relief proceedings.

Debt relief proceedings are open to honest consumers who are manifestly incap-
able of settling their personal and professional liabilities. After the commission
verifies the admissibility of the debtor’s application —which then results in a pay-
ment prohibition, suspension or prohibition of compulsory enforcement for a
maximum of two years, and interruption of interest accrual — it can take the fol-
lowing measures:

— consensual debt relief plan

— or, in the alternative, without the consent of the affected creditors

— imposition of a new repayment plan over a period of up to seven years or at
most one-half of the repayment period still remaining

— change in the type of repayment (payment of principal)
— reduction of the interest burden/applicable interest rate
— deferral of claims for a period of up to two years

1 Art. L. 7111 et seq. of the Consumer Code (code de la consommation).
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If debt relief is not an option, the commission can initiate proceedings for the
discharge of residual debt (rétablissement personnel) without carrying out liqui-
dation proceedings (liquidation judiciaire). If assets are to be realised, the regular
courts can conduct the liquidation proceedings, provided that the debtor
consents.

Exempt from the discharge of residual debt are maintenance claims, claims by
victims of crimes, tax claims and claims resulting from crimes involving social
insurance fraud. Debt relief proceedings are not open to individuals who have
knowingly made false declarations or submitted inaccurate documents or who
have misappropriated or concealed some or all of their assets or attempted to do
so. Debtors can also be penalised if they increase their level of debt through new
loans or dispose of their assets without the consent of the creditors, the commis-
sion or the judge. However, the law does not establish special criminal offences
for debtors.

In recent years, French insolvency law has undergone changes that have resulted
in criminal penalties giving way to prohibitions on activities and imposition of
liability under civil law. For example, the commencement of liquidation insol-
vency proceedings in respect of the assets of dishonest managers (liquida-
tion-sanction) has been excluded as a penalty since 2005. However, the offence
of criminal bankruptcy (banqueroute) was left in place, enabling imposition of
punishment of up to five years of imprisonment and a fine of 75,000 euros on
anyone who

— with the intent of preventing or delaying the commencement of court-
ordered restructuring or liquidation proceedings, either made purchases for
the purpose of resale below value or applied ruinous means in order to procure
money;

— misappropriated or concealed some or all of the debtor’s assets;
— increased the debtor’s liabilities in a fraudulent manner;

— kept fictional accounting or caused the disappearance of the accounting doc-
uments of the enterprise or the legal entity or failed to keep accounts where
required by applicable legal provisions;

— kept accounts that were manifestly incomplete or that were improper in
accordance with statutory provisions.

This offence applies where insolvency proceedings have been commenced
against the debtor or the company he/she managed based on illiquidity. How-
ever, these provisions are rarely relevant in practice.” In addition, since a decision
by the Constitutional Court, the criminal courts can no longer impose the

]

Art. L. 654-1 et seq. of the Commercial Code (code de commerce).

According to the French Ministry of Justice banqueroute convictions in 2019: 216 (total number of insolvency proceedings: 43,917)/
in 2020: 151 (total number of insolvency proceedings: 27,213).

@

14 Decision No. 2016-573 QPC of 29 September 2016.
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so-called faillite personnelle’s or prohibitions on activity limited to certain under-
takings as ancillary punishments, meaning that these penalties are now reserved
to the insolvency court.

Thus, on application by the insolvency administrator, by the public prosecutor’s
office or — if the insolvency administrator fails to act despite warning — by a
majority of the creditors that have been appointed contréleur, it is left to the
commercial court and its lay judges to penalise any misconduct by the insolvency
debtor by excluding him or her from economic life, other than working as an
employee. The law'™ enables this if the party concerned

— improperly pursued a loss-making operation that could only lead to the ces-
sation of payments; or

— misappropriated or concealed all or some of his/her assets or fraudulently
increased his/her liabilities.

De jure or de facto managers of legal entities can be punished accordingly if they
— disposed of the assets of the legal entity as their own;

— using the legal entity to mask their actions, carried out commercial transac-
tions in their own interest;

— improperly made use of the assets or the credit of the legal entity contrary to
its interests for personal purposes or to favour another legal entity or enter-
prise in which they held a direct or indirect participation;

— improperly pursued in their own interest a loss-making operation that could
only lead to the cessation of payments by the legal entity;

— misappropriated or concealed all or some of the assets of the legal entity or
fraudulently increased its liabilities.”

As a less severe punishment, the court can also limit the activity prohibition
described above to certain undertakings (known as interdiction de gérer). Such
punishment is justified where the debtor failed to co-operate with the authori-
ties involved in the insolvency proceedings or knowingly failed to lodge an appli-
cation for commencement of insolvency proceedings within 45 days of the occur-
rence of illiquidity.

Both faillite personnelle and interdiction de gérer can be imposed for a period of
up to 15 years, with a restriction on the right to be elected to public office being
limited to five years in the case of faillite personnelle. If all creditor claims are

15 Art. L. 653-2 et seq. of the Commercial Code (code de commerce): Prohibition on directing, managing, administering or controlling,
either directly or indirectly, any commercial or artisanal enterprise, any agricultural operation, or any enterprise having some
other independent activity, as well as any legal entity.

16 Art. L. 653-3 of the Commercial Code (code de commerce).

17 Art. L. 653-4 of the Commercial Code (code de commerce).
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satisfied in the insolvency proceedings, whether as a result of the below-described
liability for management mistakes or for other reasons, any activity prohibitions
end automatically. In the case of interdiction de gérer, the court can lift the
punishment where the manager has demonstrated his/her ability and trust-
worthiness to the effect that he/she is capable of managing or controlling one or
more enterprises.

If the debtor is convicted of the offence of criminal bankruptcy and where faillite
personnelle is ordered, discharge of residual debt is automatically refused when
the insolvency proceedings end.®

Of great practical significance is the liability of managers for management mis-
takes (faute de gestion) that caused the company’s illiquidity. For instance, the
commercial court can order the de jure or de facto manager to make up for all or
some of the shortfall between the realised assets and the identified liabilities if a
causal link can be demonstrated between the error and the occurrence of illi-
quidity. In 2016, this liability was attenuated by making simple negligence no
longer sufficient for culpability.

The courts have punished the following types of conduct as management
mistakes:

— granting of excessively high compensation by and for the manager;™
— lack of interest in management;

— failure to keep business records or keeping them irregularly;>

— failure to hold annual general meetings;*

— awareness of the enterprise’s critical situation and failure to lodge an appli-
cation;®

— the manager doubling his own compensation and that of his co-owner and girl-
friend, and delaying application for insolvency proceedings, even though the
steady decline in the enterprise’s business activity led to considerable losses;?

— the company’s manager repaying shareholder loan accounts, including his
own, while the company was forced to comply with a court order to pay a
substantial sum to its creditors, which the manager was aware of and which
resulted in shareholders being given preferential treatment to the detriment
of the other creditors.

18 Art. L. 643-11 (1l) Nos. 1and 2 of the Commercial Code (code de commerce).

19 Cass.com,, 31 May 2016, No. 14-24.779: JurisData No. 2016-010816.

20 Cass. com., 18 January 2000, No. 96-18.512: Bull. Joly Sociétés 2000, p. 498, s. 103.

21 Cass. com.,, 31January 1995, No. 92-21.548: JurisData No. 1995-000294; Bull. civ. IV, No. 29.

22 Cass. com., 3 March 1981: BRDA 1981, No. 11, p. 77; Cass. com., 8 December 1998, No. 96-16.339.
23 Cass. com., 20 June 1995, No. 93-16.431.

24 Cass. com.,, 24 May 2018, No. 17-10.119. See also Cass. com., 17 February 2021, No. 19-12.271.
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This liability necessarily presupposes that the assets of the manager and the
undertaking are separate, meaning that the de facto or de jure representative of
a legal entity is typically exposed to the claims of the insolvency administrator.
Since 2010, however, French law has also enabled sole proprietors to shield their
personal assets against attachment by creditors of their business, provided they
opted for this. Since 22 May 2022, every sole proprietor in France enjoys this sta-
tus of sole proprietor “with limited liability” for liabilities that were incurred in
connection with business activities after this date. By the same token, sole pro-
prietors are liable with their personal assets if they make management mistakes
that cause insolvency.

In addition, the liability is advantageous for unsecured creditors, since the pro-
ceeds benefit all creditors pari passu independent of their rank and the highly
complex “waterfall” under French law.

In summary, it can be said that in France as well, our Boom Boom Becker would
also have gone “from 17-year-old Boy Wonder to convicted Bankrupt Boris” »
with the conduct penalised in England.

Patrick Ehret, Attorney-at-Law in Germany and in France, heads
the French Desk at Schultze & Braun. He advises companies on
issues of German-French commercial and insolvency law.
Email: PEhret@schultze-braun.de

5. USA

By Dr H. Philipp Esser, LL.M. (Chicago), Attorney-at-Law in Germany and in the US
(New York State)

The bankruptcy proceedings involving Boris Becker, and the consequences for
him, have shown the public that these events can have an enormous impact on
the personal liberty of debtors in insolvency. In this case, the special aspects of
Anglo-Saxon law (here, the law of England and Wales) played a significant role.
The following article takes a look across the Atlantic to describe the typical per-
sonal liability exposure of bankruptcy debtors under US Federal and state law.

In the US, bankruptcy proceedings are governed by Title 11 of the United States
Code, also known as the Bankruptcy Code.?® Bankruptcy proceedings are moni-
tored by bankruptcy judges at one of several Federal US bankruptcy courts. Thus,
bankruptcy law is one of the few legal fields in the US that are treated uniformly
throughout the country. Normally, each US state has its own set of laws —e.g.

25 Headline in “Der Blick”, Switzerland, of 8 April 2022 (https://www.blick.ch/sport/tennis/wie-becker-tief-gefallen-ist-vom-17-
jaehrigen-bobbele-zum-verurteilten-bankrott-boris-id17391155.html).

26 Available at: https://www.law.cornell.edu/uscode/text/1.
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general civil and commercial law, criminal law, procedural law - although many
states have comparable legislation.

Internationally, the most well-known proceeding is reorganisation (Chapter 11 of
the Bankruptcy Code). This typically involves the debtor itself, as debtor in pos-
session, submitting a plan for reorganising its enterprise while continuing to run
it. Chapter 11 proceedings are rarely used by individuals, who instead generally
resort to Chapter 13 proceedings, which can culminate in the discharge of resid-
ual debt, or Chapter 7, which involves straightforward liquidation. Contrary to
the widespread view in Germany that the primary source of law in the US is case-
law, the law of bankruptcy is governed by an extensive number of statutes.
Moreover, the majority of bankruptcy proceedings involve individuals and not
corporations tied up in the Chapter 11 proceedings widely reported in the media.

The turbulent Chapter 11 proceedings involving Curtis James Jackson lll, better
known as the US rapper 50 Cent, garnered a fair amount of attention worldwide.
In July 2015, 50 Cent lodged a Chapter 11 application with the US Bankruptcy
Court for the District of Connecticut, where he maintained a residence. Immedi-
ately prior to this, he had been ordered in a civil case in New York to pay $5 mil-
lion in damages for infringement of privacy rights, with significant punitive dam-
ages additionally being weighed.

In response, 50 Cent sought protection from his creditors. In his bankruptcy appli-
cation, he stated that he had assets of about $20 million and liabilities of about
$36 million. 50 Cent encountered difficulties in attempting to reconcile the obli-
gations of a bankruptcy debtor with those of a rap star. For instance, he often
shared photos of himself on social media posing with stacks of banknotes strewn
about his house or spilling out of the boot of luxury sports cars.

The photos prompted the bankruptcy court to order a hearing on the musician’s
financial circumstances and his understanding of his disclosure obligations.

The most immediate consequence for providing flawed information about assets
in a bankruptcy proceeding is the refusal of “discharge”, namely of residual debt,
for individuals pursuant to section 727 of the Bankruptcy Code or —in the case of
a repayment plan — pursuant to section 1328 of the Bankruptcy Code or —in the
case of a Chapter 11 plan — pursuant to section 1141(d)(3)(C) of the Bankruptcy
Code, which refers to section 727 of the Bankruptcy Code. For individuals, how-
ever, permanent relief from an oppressive debt burden is the precise aim of the
bankruptcy proceedings. Therefore, inaccurate or incomplete asset information
frustrates the purpose of the initiated bankruptcy proceedings, such that the
often extremely costly effort will have been for nought.

With this mind, 50 Cent made it clear at a special hearing before the bankruptcy
court that the banknotes displayed so opulently on social media were not real or
at any rate not the property of the rapper. 50 Cent was ultimately able to conclude
his Chapter 11 proceedings in 2016 with a reorganisation plan. He paid his credi-
tors nearly $23 million, with about $13.7 million coming from a settlement he
received in a legal malpractice lawsuit, and received a discharge in early 2017.

Chapter 11
proceedings
involving Curtis
Jackson, also
known as 50
Cent

Inaccurate or
incomplete asset
information
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In addition, bankruptcy debtors can be held criminally liable at the Federal level
for inaccurate information provided in a bankruptcy proceeding. The most
important crimes are set forth in Title 18 of the United States Code, whose Chap-
ter g deals with bankruptcy in sections 151 to 158. As in Germany, concealment of
assets, false oaths and false declarations can be punished pursuant to section 152
with a fine or imprisonment of up to five years. The provision also makes it a
crime to fraudulently give or receive benefits for certain conduct in the bank-
ruptcy proceedings, e.g. manipulation of plan voting (bribery). Pursuant to sec-
tion 153, persons charged with protecting the estate (e.g. trustees, attorneys)
who embezzle the estate's property or secrete or destroy documents belonging
to it can be punished with a fine or imprisonment of up to five years.

More specific crimes include adverse interest and conduct of officers (section
154), fee agreements (section 155), knowing disregard of bankruptcy law or rule
(section 156) and bankruptcy fraud (section 157).

Generally speaking, the US is (also) a jurisdiction where bankruptcy crimes can be
committed not only directly by the offender by also by his/her attorney. Although
the client is primarily responsible for fulfilling the obligations under bankruptcy
law, the attorney can also be punished with a fine or imprisonment for actively
encouraging and directing the client’s breach of obligation.

Considerable penalties can also be imposed for disregarding the bankruptcy
court’s specific requirements, orders and directives. This is referred to as a con-
tempt of court and can be punished with civil and criminal penalties.

Civil contempt penalties are not punishments, but rather are means by which to
bring a party into compliance with a court order or to compel him/her to com-
pensate the victim of his/her acts that were committed in disregard of a court
order. Even so, they can take the form of compensation, fines and even imprison-
ment for continued contempt. The Federal Rules of Bankruptcy Procedure contain
specific procedural provisions for this in Rule go20, which refers to the highly
detailed Rule 9o14. The above-mentioned Title 18 of the United States Code also
addresses criminal contempt in Chapter 21, where section 401 (Power of court)
gives the court the power to punish such contempt by fine, imprisonment or
both, with no maximum amount specified. However, the standards for a convic-
tion for criminal contempt pursuant to section 401 are more stringent than for
civil contempt.

A prominent example of conviction for contempt, though not under bankruptcy
law, involves the conservative political consultant Steve Bannon, who failed to
comply with a summons to appear at a congressional hearing in 2021 and was
criminally convicted of this in 2022. The sentence is currently stayed while an
appeal is pending.

Foreign parties would also be well advised to be cognisant of the reach of US
bankruptcy proceedings. Contrary to common belief, a foreign place of residence
—e.g. in Germany — does not necessarily shield a party from being sued for dam-
ages in a US court. Indeed, US courts have a very broad understanding of the
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reach of their own jurisdiction. This is based on the concept of long-arm jurisdic-
tion, which has been developed in case-law and has also been codified in a num-
ber of Federal and state statutes. If a US court determines that a foreign defend-
ant has just a few minimum contacts with the forum, it can exercise personal
jurisdiction over that defendant in a lawsuit. In the context of bankruptcy pro-
ceedings, the required minimum contacts are normally deemed to exist if a
non-US person gets involved in the proceedings, such as by filing a bankruptcy
claim or negotiating by phone with US parties to the proceedings.

The general preference to bring suit in the US can be explained by the fact that it
is relatively inexpensive to file a lawsuit there, even a rudimentary one, for a sig-
nificant amount of damages, with court costs of less than a few hundred dollars
in some cases.

The personal — and sometimes criminal - liability of numerous US bankruptcy
debtors does not however result solely from bankruptcy law. The convictions of
such notorious figures as Bernard L. (Bernie) Madoff, Bernard Ebbers (WorldCom)
and, recently, Elizabeth Holmes were based on fraud, securities crimes and tax
offences. Madoff was even given the maximum sentence of 150 years of
imprisonment.

Dr H. Philipp Esser, LL.M. (Chicago), Attorney-at-Law in Germany
and in the US (New York State) works in Schultze & Braun’s
International Business Recovery/Cross-Border Restructuring
and Insolvencies Unit and focusses on the US, Spain and Latin
America.

Email: PEsser@schultze-braun.de
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Criminal prosecution and insolvency administration
—the law of asset recovery five years post-reform

By Bernd Zeitler, Senior Judicial Officer at the Augsburg Public Prosecutor’s Office,
and Constantin Graf Salm-Hoogstraeten, Attorney-at-Law in Germany

The reform of the law on asset recovery in criminal cases, which entered into
force on 1July 2017 and was honed further on 1July 2021,2 completely realigned
the relationship between criminal law and insolvency law. By doing away with
the competition between asset recovery on the one hand and attachment of the
insolvency estate on the other, it gave the equal treatment of creditors in par-
ticular the upper hand over the first-come first-served nature of the recovery
assistance formerly provided to victims of crimes under the old system.

Since pursuant to section 111i (2) of the Code of Criminal Procedure (Strafprozess-
ordnung, StPO), the public prosecutor's office is now also able to lodge an appli-
cation for commencement of insolvency proceedings against parties to an
offence, meaning that prosecutors have a say in determining when the insol-
vency administrator (in addition to investigative authorities, criminal courts and,
later, criminal enforcement authorities) gets involved in handling what are
known as criminal insolvency proceedings, prosecutors have to confront ques-
tions with far-reaching consequences when lodging an application. In functional
terms, the senior judicial officer handling enforcement for the public prosecu-
tor's office is responsible for the decision to lodge, or to refrain from lodging, an
application for commencement of insolvency proceedings (section 11i (3) StPO).3

In deciding whether an application for commencement of insolvency proceed-
ings can be, should be or must be lodged, a number of considerations come into
play. For instance, there may be problems relating to the collaboration with the
(preliminary) insolvency administrator, competences or obligations to preserve
evidence. But a key aspect is that with the ability to lodge an application for com-
mencement of insolvency proceedings, the public prosecutor’s office possesses a
formidable instrument for bringing about the financial ruin of a suspect — long
before the criminal courts have handed down a decision, let alone one that is
final and binding.

Given that the senior judicial officer must sometimes decide whether a large
enterprise will be shut down or continue operations, which in some cases also
involves the preservation of jobs, it is hardly surprising that a non-representative
survey conducted at insolvency courts in the Bavarian region of Swabia found
that only two applications for commencement of insolvency proceedings were

1 Act to Reform Asset Recovery in Criminal Cases (Gesetz zur Reform der strafrechtlichen Vermégensabschépfung) of 13 April 2017,
Federal Law Gazette (BGBL.) I, p. 872.

2 Act to Further Develop the Code of Criminal Procedure and to Amend Other Provisions (Gesetz zur Fortentwicklung der StPO und
zur Anderung weiterer Vorschriften) of 26 June 2021, Federal Law Gazette (BGBL.) I, p. 2099.

3 BeckOK StPO/Huber, 44th ed., 1July 2022, StPO § 111i margin no. 34.

34



Insolvency and Restructuring in Germany - Yearbook 2023

filed by a public prosecutor's office in that region in the past five years, i.e. since
the reform came into effect.

On the other hand, from the standpoint of civil law, and in order to protect vic-
tims, the earlier an application for commencement of insolvency proceedings is
lodged, the more likely it is that the insolvency administrator will be successful in
reversing asset transfers through avoidance in insolvency and thus increasing
the amount available for victim compensation. It might even be conceivable to
lodge an application while the adjudication phase of the criminal proceedings is
ongoing.4

As a result, collaboration between public prosecutors and the insolvency courts
and their insolvency experts and (preliminary) insolvency administrators is still
terra incognita. It causes a substantial breach of the strict separation between
criminal law on the one hand, and the civil-law compensation of victims on the
other. Great weight is now given to insolvency law, with its focus on the best
possible satisfaction of creditors under section 1 of the Insolvency Code (Insolven-
zordnung, InsO), and to the principle of equal treatment of creditors.s

In light of the announcement by Federal Minister of Finance Christian Lindner
that a separate authority is being created in order to combat money laundering
more rapidly, effectively and centrally, however, it has become even more impor-
tant to weigh the advantages and drawbacks of an early application for com-
mencement of insolvency proceedings in criminal insolvency cases. Statistics
show that about 100 billion euros in proceeds of crime are laundered in Germany
each year. Currently, only about one percent of this amount is identified and
tracked down.® And only a fraction of that amount is seized and can ultimately
be used to compensate victims of the predicate offences to the money launder-
ing. This means that Germany can justifiably be termed — at least at this point—a
money laundering paradise.

The creation of a separate Federal authority is certainly welcome in the fight
against money laundering. Regrettably, however, there are still no detailed rules
about when the enforcement departments at public prosecutor's offices should
in fact make use of the formidable instrument of applying for commencement of
insolvency proceedings, assuming of course that the proceeds of the crime were
able to be seized.

Today at any rate, the procedure operates as described in the following.

If the public prosecutor's office executes an asset seizure and confiscates a sus-
pect’s assets, section 111h (2) StPO prohibits damaged parties from pursuing com-
pulsory enforcement against those assets until the definitive conclusion of the
adjudication phase of the proceedings. Compensation is paid out pursuant to
section 459h (2) sentence 1 StPO only after the court order concerning

4 Frind, Praxishandbuch Privatinsolvenz, 3rd edition, 2021, margin no. 189b.
5 Laroche, ZInsO 2022, p. 62.

6 https://www.tagesschau.de/inland/gesellschaft/lindner-geldwaesche-103.html.

Execution of
asset seizure
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confiscation of the equivalent sum of money within the meaning of section 73 of
the Criminal Code (Strafgesetzbuch, StGB) has become final and binding and the
attached objects have been realised by the public prosecutor's office. Because
criminal proceedings can be lengthy due to extensive investigations or the lodg-
ing of appeals, the legislators created section 1mi StPO, which enables damaged
parties to obtain compensation earlier as part of insolvency proceedings.
Commencement of these proceedings can be applied for not only by damaged
parties but also, since July 2017, by the public prosecutor's office pursuant to
section 11 (2) StPO. In this case, the claim underlying the application is normally
confiscation of the equivalent sum of money (section 73c StGB) from the asset
seizure itself. The confiscation claim is a special type of criminal law claim that is
similar to one based on unjust enrichment, and for this reason, it depends on
whether the party concerned actually obtained such a benefit.” The state’s claim
to confiscation (of the equivalent sum of money) is secured by attachment or
asset seizure and becomes legally enforceable with the court’s order on confis-
cation or confiscation of the equivalent sum of money (section 73 StGB).2

However, the initiation of insolvency proceedings by the public prosecutor's office
appears legally problematic, given that the suspect is presumed innocent until a
conviction becomes final and binding. That is why section 449 StPO specifies that
criminal judgments are enforceable only when they become final and binding.

Section 1mi (2) sentence 1 StPO breaches this principle, however, because an
application for commencement of insolvency proceedings is subject only to the
requirements of section 14 InsO. The claim and the grounds for commencement
must be substantiated by prima facie evidence. In particular, a legally enforceable
title concerning the confiscation claim is not required in order to substantiate
the alleged claim. Rather, it suffices if the allegation is most likely true.?

As a result, an application for insolvency proceedings during ongoing investiga-
tive proceedings can have legal effects for suspects that at least in financial
terms may go far beyond the consequences of a criminal sanction or simple
enforcement. For instance, if creditors learn of an application for commence-
ment of insolvency proceedings, they may entertain doubts about the suspect’s
reliability and liquidity and possibly break off business relations or refuse to
extend credit. Even graver is the risk that banks will call in loans due to financial
collapse, in which case the public prosecutor's office will have artificially ren-
dered the debtor or his/her enterprise illiquid, which it may not have been previ-
ously, even before the investigative proceedings are complete, i.e. at a time when
the suspect is innocent from the standpoint of criminal law. As is shown by the
case of Leo Kirch, the founder of the private broadcaster Sat 1, such doubts can
result in even large enterprises being unable to meet their obligations, giving
rise to a ground for insolvency.

Such interference with financial circumstances violates the guarantee of prop-
erty enshrined in Article 14 (1) of the Basic Law (Grundgesetz, GG), particularly

7 BT-Drucks. (Bundestag Printed Matter) 18/11640, p. 86.
8 KK-StPO/Spillecke, 8th ed., 2019, StPO § 1mi margin no. 12.
9 KK-StPO/Spillecke, 8th ed., 2019, StPO § 1mi margin no. 14.
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where the criminal proceedings end with an acquittal or are terminated, for
instance due to minor guilt pursuant to sections 153 et seq. StPO. In a decision of
17 April 2015, the German Federal Constitutional Court (Bundesverfassungs-
gericht) held in this regard that the guarantee of property is violated when the
sum which a party concerned may lodge to prevent enforcement of an in-rem
seizure is set higher than the damage relevant in terms of criminal law that is
determined in a subsequent final and binding judgment.” Thus, if the criminal
proceedings do not establish that a defendant committed all of the alleged
crimes, with the result that the judgment awards confiscation in an amount
lower than that originally sought, the convicted criminal may be entitled to com-
pensation of damages.

Accordingly, the Bavarian State Ministry of Justice issued a policy recommenda- Application for
tion on 11 December 2017, stating that during investigative proceedings, the pub- commencement
lic prosecutor's office should lodge an application for commencement of insol- of insolvency

vency proceedings pursuant to section 111i (2) sentence 1 StPO only if the public proceedings
prosecutor determines that it is highly likely that the criminal proceedings will

culminate in a final and binding confiscation decision. Concerns about protect-

ing victims or about combating financial crime more effectively may not be

included in making that determination — apparently out of fear of claims for

compensation of damages. This stands in direct contrast to the Federal Finance

Minister’s announced plan to combat money laundering and the underlying

financial crime more effectively.

In practice, therefore, the public prosecutor's office is currently limiting applica-
tions for commencement of insolvency proceedings to those cases in which a
final and binding criminal conviction is in place. Such applications are however
conceivable at an earlier stage, e.g. when the accused director of an enterprise is
nowhere to be found and the company is to continue operating but the public
prosecutor’s office is not itself capable of managing it pursuant to section 111m (1)
StPO. Another potential case is where assets are at risk of deteriorating or suffer-
ing a loss in value and an emergency sale under section 111p StPO cannot be car-
ried out in a timely manner, if at all, in order to prevent damage.

As a general rule, the following conditions must be met in order for the public
prosecutor's office to apply for commencement of insolvency proceedings:

First, the case must involve insufficient assets. This means there must be at least Case of
two separately harmed victims. They must have claims that arise from the crime insufficient
committed by the party to the offence and have asserted them to the public assets

prosecutor's office. In addition, the value of the assets confiscated by the public
prosecutor's office must be less than the claims of the victims.”

In calculating whether the case is one of insufficient assets, the assets confis-
cated and secured through the asset seizure are compared with the liabilities
reported to the public prosecutor's office.” It is irrelevant whether the party to

10 BVerfG, wistra 2015, p. 348 (350).
1 KK-StPO/Spillecke, 8th ed., 2019, StPO § 1mi margin no. 10.
12 KK-StPO/Spillecke, 8th ed., 2019, StPO § 1mi margin no. 1.
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the offence has other assets, particularly foreign assets, which are difficult for
the public prosecutor's office to seize through official requests for administrative
assistance or enforcement. Also irrelevant are the other liabilities of the party to
the offence, even where the public prosecutor's office may have learned of them
through its investigations (e.g. tax liabilities).

It is only after this, in a second step, that the public prosecutor's office reviews
whether the application for commencement of insolvency proceedings is
admissible, i.e. whether grounds for insolvency (overindebtedness and/or illi-
quidity) exist in relation to the party to the offence and whether insolvency
proceedings are capable of being commenced. This is based on section 111i (2)
sentence 2 StPO.

For instance, the public prosecutor's office will refrain from lodging an applica-
tion if insolvency proceedings are manifestly incapable of being commenced, i.e.
there is either no ground for insolvency because assets are known to exist
against which enforcement is not possible (mostly involving foreign assets in
practice) or it is apparent that the application for commencement of insolvency
proceedings will be refused pursuant to section 26 InsO for lack of assets suffi-
cient to cover costs.™

In addition, when lodging an application for commencement of insolvency pro-
ceedings, the public prosecutor’s office need only meet the same requirements
that are applicable to other creditors that lodge an application against a debtor
pursuant to section 14 InsO. It is thus not necessary to offer proof of the grounds
for insolvency or the claims of victims on which the case of insufficient assets is
founded. They merely need to be demonstrated to the satisfaction of the court.™

To demonstrate the claim underlying the application to the satisfaction of the
court, the public prosecutor's office can submit the following items relating to
the confiscation of the assets generated by the crime:®

— Order for asset seizure by the (investigating) judge

— Bill of indictment, possibly with order opening main proceedings (section 203
StPO)

— (Final and binding) criminal conviction

To demonstrate the grounds for commencement to the satisfaction of the court,
meaning in particular the seized debtor's illiquidity, it suffices if the public pros-
ecutor's office submits the victims’ due and owing claims against the party to
the offence that have been reported to it and shows that the cash and cash
equivalents that are available to the party to the offence or can be liquidated on
short notice are insufficient for satisfying all victim claims. Cash and cash

13 BeckOK StPO/Huber, 44th ed., 1July 2022, StPO § i margin no. 21.
14 KK-StPO/Spillecke, 8th ed., 2019, StPO § 111i margin no. 15.

15 BeckOK StPO/Huber, 44th ed., 1July 2022, StPO § i margin no. 21.
16 BeckOK StPO/Huber, 44th ed., 1July 2022, StPO § 1mi margin no. 22.
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equivalents are usually identified as part of the financial investigation and
secured through the asset seizure. It is not however necessary to submit a list of
the assets of the party to the offence.” Alternatively, since section 1mi (2) StPO
does not establish an obligation to carry out a financial investigation, the public
prosecutor's office is also at liberty to submit a certification by the bailiff that
seizure was unsuccessful.®

In our view, however, section 111i (2) sentence 2 does not obligate the public pros-
ecutor's office to review whether insolvency proceedings are capable of being
commenced, at least not where the issue is whether the costs of the proceedings
can be covered.

Admittedly, relevant commentaries maintain that the public prosecutor's office
should refrain from applying for insolvency proceedings if there is justified rea-
son to doubt that they are at all capable of being commenced. This particularly
applies to applications lodged against parties to an offence where commence-
ment of insolvency proceedings will in all likelihood be refused due to assets
insufficient to cover costs.”

That said, however, the public prosecutor's office should routinely leave out of
consideration the question of coverage of the costs of the proceedings. Where a
case of insufficient assets exists, and grounds for insolvency can be demon-
strated to the satisfaction of the court, we believe that the public prosecutor's
office should always lodge an application for commencement of insolvency pro-
ceedings as quickly as possible.

For instance, the staff at the public prosecutor's office normally lack the training
required to determine whether assets are sufficient to conduct insolvency pro-
ceedings. Moreover, in order to make a definitive determination, it would also be
necessary to identify the insolvency claims, which in some cases only arise when
insolvency proceedings are commenced (particularly claims for the return of
property to the estate through avoidance in insolvency, sections 129 et seq. and
143 (1) InsO).

Even in standard insolvency proceedings, insolvency courts themselves regularly
make use of highly qualified experts (who in most cases are subsequently
appointed insolvency administrator) to clarify this very complex issue. These
experts will examine the debtor's cash flows during the ten years preceding the
application for commencement of insolvency proceedings for any avoidable
transfers of assets that may have occurred and then use the resulting claims to
ensure coverage of the costs of the proceedings. It is also highly unlikely that the
staff at the public prosecutor's office will have the time needed to undertake
such investigations.

17 BeckOK StPO/Huber, 44th ed., 1July 2022, StPO § 1mi margin no. 23.
18 KK-StPO/Spillecke, 8th ed., 2019, StPO § 1mi margin no. 14; BeckOK StPO/Huber, 44th ed., 1July 2022, StPO § 1mi margin no. 23.

19 See, in particular, BeckOK StPO/Huber, 44th ed., 1July 2022, StPO § 1m1i margin no. 24; KK-StPO/Spillecke, 8th ed., 2019, StPO § i
margin no. 15.
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If the public prosecutor's office decides not to lodge an application for com-
mencement of insolvency proceedings simply because it is not able to find any
assets that are liquid or can be liquidated, this means that it will no longer be
possible to reverse possible transfers of proceeds of crime, an outcome that
should be strictly rejected in light of the move to strengthen the fight against
financial crime in Germany.

If the public prosecutor's office lodges an application for commencement of
insolvency proceedings, and if proceedings in respect of the assets of the party to
the offence are then commenced, the following applies to the confiscation of the
equivalent sum of money by the public prosecutor's office:

Pursuant to section 39 (1) No. 3 InsO, the confiscation of an equivalent sum of
money is considered a subordinate insolvency claim. As a result, the public pros-
ecutor's office but also the victims are prohibited by section 89 InsO from enforc-
ing the claim, meaning that no collection efforts may be undertaken against the
party to the offence while the insolvency proceedings are ongoing.

Pursuant to sections 459h (2) sentence 2 and 111i (1) sentence 1 StPO, all assets
secured by the public prosecutor's office are to be disbursed or turned over to the
insolvency administrator.

Where the public prosecutor's office has attached other assets with a senior rank
pursuant to section 111f StPO, such attachments become ineffective pursuant to
sections 1mi and 111h (2) StPO upon commencement of insolvency proceedings,
irrespective of when the attachment and transfer order was served (in contrast
to, e.g., reversal of enforcement pursuant to section 88 InsO). The same applies
to any attachments by other third parties (such as damaged parties) with a rank-
ing lower than the attachment from the asset seizure by the public prosecutor's
office, since compulsory enforcement against property that has been secured in
execution of asset seizure is not permitted pursuant to section 111h (2) StPO.>°

The damaged parties are satisfied along with the other creditors of the insol-
vency debtor (i.e. the party to the offence) in the rank of section 38 InsQ, i.e. of an
insolvency claim, if they file their claims in the insolvency schedule.

Generally speaking, the legal position of damaged parties has improved signifi-
cantly with the reform of the law on asset recovery, irrespective of section 111i
StPO. Under the previously applicable law (section 111i (2) StPO, old version), the
state merely granted damaged parties assistance in recovering assets. This per-
mitted the public prosecutor's office to seize assets during the investigative pro-
ceedings. Damaged parties then had to obtain a civil-law title that enabled them,
following court approval, to pursue compulsory enforcement against the assets
secured by the public prosecutor's office. Pursuant to section 111 (5) sentence 1
StPO, old version, damaged parties had to enforce within at most three years
following final and binding conviction, failing which the secured assets became
state property pursuant to section 73e (1) StGB, old version. In addition, the

20 KK-StPO/Spillecke, 8th ed., 2019, StPO § 111h margin no. 3.
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recovery assistance procedure was optional, i.e. the public prosecutor's office had
discretion whether to apply for in-rem seizure and create the basis for securing
assets for damaged parties.

The old law was not very appealing to damaged parties, since they normally
needed the assistance of an attorney in order to pursue a complaint against the
accused party under civil law and obtain a civil-law title. Then the damaged party
had to engage a bailiff for compulsory enforcement. The civil-law complaint pro-
cedure and compulsory enforcement were both not only expensive but also car-
ried the risk of only insufficient compensation, if any. If there were several dam-
aged parties, the priority principle set down in section 804 (3) of the Code of Civil
Procedure (Zivilprozessordnung, ZPO) also applied to them. This meant that the
first damaged party to obtain a title against the convicted criminal was the first
one able to pursue compulsory enforcement against the secured assets.

Because of these conditions, damaged parties usually showed little interest in
obtaining financial compensation as part of criminal proceedings. The legislators
attempted to rectify these shortcomings with the Act to Reform Asset Recovery
in Criminal Cases of 13 April 2017.»

Under the new law, the purpose of asset recovery is no longer primarily to
deprive criminal offenders of gains from crimes but rather to provide victims
with financial compensation. Therefore, pursuant to section 73 (1) StGB, courts
are obligated not only to impose criminal law sanctions on parties to an offence
but also to order confiscation of anything unlawfully obtained by them (or, pur-
suant to section 73c StGB, confiscation of an equivalent sum of money). As a
result, damaged parties no longer require a civil-law title, because pursuant to
section 459k (2) sentence 1 StPO, the court will, when ordering confiscation of an
equivalent sum of money, in most cases determine who suffered financial dam-
age as a result of the crimes and in what amount. It is then the task of the public
prosecutor's office or the juvenile court to enforce the incidental legal conse-
quence accompanying the criminal penalty, i.e. the confiscation, and compen-
sate the damaged parties from the proceeds obtained.

Although under the new rules, the judicial authorities now enforce the incidental Problems with

legal consequence, most damaged parties still receive little or no compensation the reformed

from asset recovery. asset recovery
rules

Although the public prosecutor's office can attach assets while the investigative
proceedings are still ongoing on the basis of an asset seizure, most suspects have
already spent or transferred their gains by this time, leaving no assets to be
seized for the damaged parties.

If assets have been transferred, the right against self-incrimination poses an
obstacle to the public prosecutor's office in tracking them down. The party to the
offence is in no way obligated to assist the public prosecutor's office in recover-
ing the assets.

21 Federal Law Gazette (BGBL.) |, p. 872.

41



Insolvency and Restructuring in Germany - Yearbook 2023

Possibilities for
improving
compensation

Particularly in light of this circumstance, public prosecutor's offices would be
well served by lodging an application for commencement of insolvency proceed-
ings more quickly.

Section 97 (1) sentence 11InsO addresses the debtor’s obligation to disclose infor-
mation and to co-operate in insolvency proceedings. By virtue of section 20 (1)
sentence 2 InsO, these obligations also apply in preliminary insolvency proceed-
ings and are owed to the insolvency court and to the expert appointed by the
insolvency court or the preliminary insolvency administrator. This means that by
obligating the debtor to co-operate in (preliminary) insolvency proceedings and
also to disclose information about facts that may result in prosecution for the
commission of a criminal or administrative offence, sections 20 (1) and 97 (1) sen-
tence 2 InsO breach precisely this right against self-incrimination.

Section 97 (1) sentence 3 InsO prohibits law enforcement authorities from using
findings of the insolvency expert or the (preliminary) insolvency administrator in
criminal or administrative proceedings without the debtor's consent; this is a
general prohibition which also covers evidence uncovered solely as a result of
those findings.>2 However, co-operation can have a significant impact on the out-
come of the insolvency proceedings and thus on the compensation of victims.

In most cases, though, this is only a theoretical issue. This is because the debtor
in criminal insolvency proceedings is usually confronted with the problem that
the majority of his/her liabilities result from damage claims relating to his/her
crime. Pursuant to section 302 No. 2 InsO, these liabilities are excluded from the
discharge of residual debt. Since the party to the offence is thus unable to derive
any benefit from insolvency proceedings, he/she will normally be relatively
unconcerned about his/her duty to disclose information. In practice, therefore,
insolvency administrators are unlikely to get much useful information from the
debtor in criminal insolvency proceedings in response to questions about pos-
sible asset transfers, particularly where he/she has concealed the proceeds of the
crime for later use or transferred them to family members.

However, the constitutional order established by the Basic Law obligates state
bodies not only to investigate criminal offences and determine the guilt or inno-
cence of the accused in fair proceedings governed by the rule of law, but also to
afford protection to victims of crime and to respect their concerns.? It thus seems
only logical that greater emphasis should be placed on obtaining the co-opera-
tion of the party to the offence in criminal insolvency proceedings for the pur-
poses of victim-offender mediation. For instance, consideration could be given to
reduced sentences if the offender's co-operation leads to victims receiving more
of their money back. This would also likely encourage parties to an offence to
co-operate to a greater extent.

These legal considerations are also reflected in the Code of Criminal Procedure:

22 Uhlenbruck/Zipperer, 15th ed., 2019, InsO § 97 margin no. 8.
23 Government draft, Federal Council Printed Matter (BR-Dr) 178/09, p.1(12), NJW 2009, p. 2916.
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Under section 160b StPO, the public prosecutor's office can discuss the status of
the proceedings with the parties as early as at the stage of the investigative pro-
ceedings. Discussion topics normally include limitations in the criminal proceed-
ings, victim-offender mediation and preparation of an agreement on the course
and outcome of the main proceedings in accordance with section 257¢ StPO.*

With respect to insolvency proceedings, the public prosecutor's office could use
this (preparatory) agreement to encourage the accused debtor to co-operate in
the insolvency proceedings by offering limitations on criminal prosecution. With
the debtor’s co-operation, the insolvency administrator could be able to identify
assets more easily, ideally increasing dividends paid to creditors.

Discussions during the investigative proceedings are not binding as such. But if
the defendant adhered to the agreement and, for instance, made a confession,
the public prosecutor's office is bound by its part of the agreement by virtue of
the fair trial principle in Article 6 of the ECHR.> The same would apply when,
instead of a confession, the discussions focused on co-operation in identifying
more assets for the insolvency estate, since from the standpoint of criminal law,
the accused incriminates himself/herself by doing so.

In combination with section 160b StPO, the agreement in the main proceedings
under section 257¢ StPO can also be a suitable tool for strengthening the finan-
cial position of the damaged parties. The subject matter of such agreement may
comprise only the legal consequences that can result from the content of the
judgment and the associated court orders (section 257c (2) sentence 1 StPO). This
is conditioned on a factual basis, such as one established through a confession.
For this reason, a promise by the debtor, e.g. to co-operate in insolvency proceed-
ings, cannot be the subject matter of the agreement. It is also not possible to
waive the ordering of confiscation of an equivalent sum of money as part of the
agreement. This would at most be conceivable in cases that meet the require-
ments of section 421 (1) StPO. A different situation applies only if the debtor has
co-operated in advance of the agreement to increase the size of the insolvency
estate, such as in connection with discussion of the status of the proceedings
under section 160b StPO. In appropriate cases, the parties to the proceedings
could agree on a suspended sentence if the requirements in section 56 StGB are
met and any probation conditions to be ordered have been discussed.? Both the
court and the public prosecutor's office could push for a judgment in which vic-
tim compensation plays a role. In addition to the need to punish the offender
and rehabilitate him/her, the judgment also has to take into account the legiti-
mate interests of the victims of the crime so that specific and general prevention
is in balance with concerns of justice and fairness.

In order to create truly effective incentives for a suspect who is also an insolvency
debtor, the Code of Criminal Procedure would need to be modified somewhat. In
particular, the right to probation could be a suitable tool for improving the

24 See KGhler in Meyer-Goner/Schmitt, StPO, §160b, margin no. 6.
25 Wabnitz/Janovsky WirtschaftsStrafR-HdB, 29th chapter; Verstandigung margin no. 40.
26 Schmitt in Meyer-GoRner/Schmitt, StPO, §257¢, margin no. 10a.
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Conclusion

compensation of victims of the crime. Probation conditions have traditionally
not focused on victim compensation but have instead been used as a method of
additional punishment.?” This view is outmoded, given that victim rights have
been strengthened over the years as described in this article. Therefore, in appro-
priate cases, it should be possible to impose probation conditions on the debtor
that include an obligation to co-operate in addition to his/her responsibilities
under civil law. At the moment, however, the list of available probation condi-
tions is exhaustive, meaning that this is not possible. Conditions other than
those set forth in section 56a (2) StGB are not permitted.® However, the legisla-
tors could expand the list of conditions to include the obligation to disclose infor-
mation and to co-operate in insolvency proceedings. This condition would not be
tied to a specific amount of money, but rather to whether the insolvency admin-
istrator or the court learned of lack of co-operation, in which case probation
would be revoked. This means that the civil-law obligation to disclose informa-
tion and to co-operate would be linked to enforcement of the sentence, with a
breach resulting not just in sanctions under insolvency law such as refusal of
discharge of residual debt.

At first glance, it seems unreasonable to evaluate the obligations to disclose
information and to co-operate, which are mandatory under insolvency law, as a
special circumstance in the law of sentence enforcement. However, it should be
borne in mind that convicted debtors normally have no prospects for discharge
of residual debt. As a result, they will not have the same motivation to co-oper-
ate as insolvency debtors for whom discharge of residual debt is still a possibility.
In the case of financial crimes with significant damages, account could be taken
of victim compensation by motivating the debtor to co-operate and thus locat-
ing assets. In legal terms, hurdles for fulfilment of this obligation could be set,
and only if those hurdles were overcome would this aspect be accorded special
weighting.

Collaboration between public prosecutor's offices and insolvency administration
is still in its infancy. Because public prosecutor's offices have not lodged many
applications, meaning that there have been few proceedings, this is a problem
that will require time to resolve in practice.

However, as shown above, the legislators have taken a first step with the reform
of the law on asset recovery to address this collaboration and reconcile the com-
peting interests.

However, with a view to combating financial crime, further modifications to the
Code of Criminal Procedure or even to the Insolvency Code could spur more
intensive collaboration and improve victim compensation in particular. Specifi-
cally as regards the utility of a departure from the right against self-incrimina-
tion in the case of section 97 InsO in terms of increasing the motivation of a
debtor who is a party to a criminal offence to co-operate in criminal insolvency
proceedings, the legislators would need to include possible probation conditions

27 OLG [Higher Regional Court] Stuttgart NJW, 1980, 114, BeckOK StGB/von Heintschel-Heinegg, 53rd ed., 1 May 2022, StGB § 56b
margin no. 1.

28 BeckOK StGB/von Heintschel-Heinegg, 53rd ed., 1 May 2022, StGB § 56b margin no. 4.
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in the Code of Criminal Procedure or provide for derogations from the exclusion
of discharge of residual debt subject to certain requirements relating to success-
ful co-operation. They would earn the thanks of the victims of the 99 billion
euros in proceeds of crime that are laundered each year (only 1 billion euros being
normally tracked down).
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for asset recovery in the Financial Department of the Augsburg
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Overcoming crises: The possibilities afforded by
hydrogen and tools for recovery

Interview with Dr Mischa Paterna, Managing Director of Wasserstoffenergiecluster
Mecklenburg-Vorpommern e.V., and Dr Ludwig J. Weber, Attorney-at-Law in
Germany, Certified Specialist in Tax Law and Certified Specialist in Commercial
and Company Law

Hydrogen and business recovery have one big thing in common: They are both
about sustainability and future promise — especially, though not exclusively, in
the automotive sector. The following explains why that is, as well as the possibil-
ities afforded by hydrogen and tools for recovery.

Mr Paterna, how important is hydrogen for a sustainable energy supply?

Paterna: Since Russia's attack on Ukraine in February 2022 and the spiralling gas
and energy crisis it triggered, it has now become abundantly clear that the era of
fossil fuels is finite and must come to an end. However, renewable energies can
be a solution going forward only if the gap can be closed between fluctuating
generation and necessary supply security. This is where hydrogen can play a role
as a fuel source. Not only does it offer seasonal storage capabilities, but through
sector coupling can provide not just electricity, but also heat and mobility. The
fact is that green hydrogen is an indispensable component in the climate-neutral
energy mix of the future.

What is “green hydrogen”?

Paterna: This means hydrogen that is produced from water using electricity gen-
erated from renewable energy sources. The process used for this purpose is
called electrolysis, which we are all familiar with from chemistry class. Put
simply, water is broken down into hydrogen and oxygen. This process is very
energy-intensive. But in places where electricity generated from renewable
energies outstrips consumption, the excess power can be used to produce large
amounts of green hydrogen, which can then be stored in a variety of ways and
brought to places where energy is in great demand — such as in the steel industry
or for heating, but also in rail and road transport. The advantage to hydrogen is
that it can store a lot of energy. For instance, one kilogram of hydrogen supplies
about as much energy as 2.8 kilograms of petrol, generating only steam when it
is used. That’s why I like to call hydrogen a “magic molecule”.

The meaning of hydrogen colours

Hydrogen is a naturally occurring chemical element that is the commonest in
the universe. It also has the lowest atomic weight and is 14 times lighter than
air. On Earth, however, hydrogen is not found in its pure form but only in com-
bination with other elements, especially with oxygen, making water when
the two are bound (H,0).
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To enable it to be used as an energy source, hydrogen must be split from the
molecule to which it is attached, which requires energy. There are several ways
to accomplish this. So far, hydrogen has mainly been extracted from methane,
the principal component of natural gas, which is a fossil fuel. But that is any-
thing but environmentally friendly, for which reason this type of hydrogen is
called grey hydrogen. The process releases a great deal of carbon dioxide (CO,),
which is detrimental to the climate. If instead the carbon dioxide is stored, the
hydrogen is called blue. If the carbon is turned into a solid, the hydrogen is
called turquoise. But for the climate, the best type is green hydrogen, which is
produced in an environmentally neutral manner using electricity generated
from renewable sources, such as wind or solar. Hydrogen consumption does
not generate any detrimental emissions — just harmless steam.

Mr Weber, that takes us on to petrol. Petrol, and the combustion engine closely
associated with it, is being phased out in the automotive sector. What does this
mean for the industry?

Weber: Companies in the automotive industry were already facing great chal-
lenges, and these are continuing to grow. Crises are occurring one after the
other, and prices for energy, raw materials and freight and logistics are all going
in just one direction: upward. And if that weren't enough, suppliers in the com-
bustion engine sector are now also under great time pressure. It is highly likely
that from 2035, it will no longer be possible to sell and register new vehicles with
combustion engines. At first, 2035 might sound far off. But given that develop-
ment and production cycles in the automotive sector can easily last up to five
years, suppliers don't have much time left to transform not just their operations,
but also their finances.

What does this mean for companies?

Weber: They have to pay attention to their liquidity and cut costs —and not only
quickly but also in the long term. This is because the industry has experienced a
fundamental change: The automotive sector has always been cyclical. During
difficult times, the key question for suppliers was always: How long will it take
until the worst is behind us? But automotive suppliers always knew that manu-
facturers would start placing orders again and that turnover would pick up.

How do things look today?

Weber: Recovery after a slump is no longer a given now that the problems have
started to accumulate. In addition to the energy sector, the automotive sector is
particularly affected by the semiconductor shortage. Due to bottlenecks in the
supply of important chips as well as other materials, manufacturers have been
and still are unable to produce enough vehicles, meaning that they are postpon-
ing orders with their suppliers. The latter then suffer declines in turnover, some-
times on very short notice. At the same time, costs for raw materials, energy and
production are undergoing double-digit rises in some cases, and not every com-
pany can pass them on to its customers. Sandwiched between manufacturers
and their own suppliers, suppliers are extremely hard hit by the current upheav-
als in the automotive industry. For more and more of them, this means that in
addition to managing the increasing challenges, they now have to rethink their

Time pressure

Increased
financial needs
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business models and deal with the transformation of the industry. That causes
their financing needs to sky-rocket.

Financing also plays a big role in the production and use of hydrogen. So far, the
costs for green hydrogen have been relatively high. What does the trend look like
here, Mr Paterna?

Paterna: In terms of the costs for producing green hydrogen, a variety of factors
need to be taken into consideration. But in general, it is becoming gradually less
expensive to produce and supply green hydrogen, making it increasingly com-
petitive with non-climate-neutral hydrogen varieties and other energy sources.

What are those factors?

Paterna: First, there is the type of electricity used to produce green hydrogen. For
example, if solar power is used for electrolysis, the International Renewable
Energy Agency (IRENA) has calculated that one kilogram of green hydrogen costs
almost six euros. With wind power, average production costs fall to a little more
than four euros per kilogram of green hydrogen. That is important for us in Ger-
many, because wind power is available on a steady basis on the North Sea and
Baltic coasts as well as offshore. IRENA has concluded that in some regions —
depending on the availability of electricity from renewable sources —it is possible
to produce a kilogram of green hydrogen for as little as EUR 2.50. At those prices,
green hydrogen is absolutely competitive with other energy sources —even apart
from the fact that it is climate-neutral. Moreover, the costs for producing green
hydrogen are expected to fall even further in the future.

Why is that?

Paterna: A significant factor is that development of the market will allow industrial-
scale production and the cost advantages that this brings. A good example is
Bosch. The company recently announced that it will begin manufacturing electro-
lysers throughout Europe. Bosch is targeting 2025 for market introduction and
plans to invest some three billion euros in climate-neutral technologies by then.
This shows that businesses also see the potential of green hydrogen. Germany
has the chance to become the technological innovation leader here. At the same
time, we can position ourselves as a pioneer for a CO,-neutral future. Green
hydrogen is a promising option, if not the only option, for solving the current
energy crisis sustainably, i.e. in a long-term and environmentally friendly manner.
It is important for all parties involved in the hydrogen value-added chain to act in
concert, particularly political decision makers on the national and European level.

Let's talk about sustainability, Mr Weber. If a company, for example, an automo-
tive supplier, finds itself in financial hardship, what can it do in order to reorganise
itself sustainably — meaning for the long term?

Weber: The energy crisis mentioned by Mr Paterna is affecting many companies,
and this once again demonstrates that no company is immune to financial difficul-
ties. The good news is that German insolvency law offers companies a variety of
options for dealing with a financial predicament and for reorganising themselves.
Moreover, since January 2021, the Act on the Stabilisation and Restructuring
Framework for Businesses (Unternehmensstabilisierungs- und -restrukturierungs-
gesetz, StaRUG) has given companies the option of preventive restructuring. As
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with green hydrogen, it is also important when a company reorganises for the per-
sons involved in the process to view the tools and procedures as a promising option
and to examine together with experts whether they can solve the company's prob-
lems in the specific case. If a company is facing financial difficulties, those in charge
should obtain professional expertise and support as early as possible.

How sustainable are corporate recoveries? Sustainable fresh
Weber: Insolvency doesn't automatically mean the end of a company but instead start
can represent the chance to make a fresh start that is sustainable for the long

term. This is confirmed by a study carried out by Schultze & Braun, in which we
examined the long-term sustainability of corporate recoveries by looking at
so-called “second insolvencies”. A second insolvency occurs when a company is

forced to return to the insolvency court following an initial recovery. Well-known
examples include the department store chain Strauss Innovation, the automotive

supplier JD Norman, the printing company Offizin Andersen Nexé, the bicycle
manufacturer MIFA and the recreational equipment manufacturer Kettler. The

key finding of the study is that both standard insolvency proceedings as well as
proceedings under the Act for the Further Facilitation of the Restructuring of
Companies (Gesetz zur weiteren Erleichterung der Sanierung von Unternehmen,

ESUG) - self-administration and the so-called “protective shield procedure”
(Schutzschirmverfahren) — lead to the successful, sustainable recovery of
companies.

How did you arrive at this finding? Impact of the
Weber: To mark the 10th anniversary of the ESUG, we studied the period from ESUG
March 2012 to September 2021. We identified 132 second insolvencies during this

time based on data from STP Business Information. Of these, 114 met our prede-
termined definition and were included in the study. We found that the number

of identified second insolvencies following self-administration and use of the
protective shield procedure (also known as “ESUG proceedings”) was low: Of the

114 second insolvencies, 44 came after initial reorganisation through self-admin-

istration or using the protective shield procedure. Given that there have been

about 2,200 ESUG proceedings since March 2012, the long-term sustainability

rate is quite high — despite the absence of data as to how many of the proceed-

ings led to a reorganisation solution the first time around.

Can conclusions also be drawn from the study about the success of the ESUG reform?
Weber: Our study shows that the ESUG reform has proved successful in practice.
This is evidenced by a closer look at the wave of second insolvencies that ensued
between 2017 and 2019. Of the 114 second insolvencies, 76 occurred during these
three years, even though the number of insolvencies declined overall. The study
shows that of these 76 second insolvencies, the majority of the initial insolven-
cies took place two to five years earlier —that is, in the early years of the ESUG. At
that time, we know that the new self-administration tool as well as the protec-
tive shield procedure were certainly tried out in order to gain experience with
them. But analyses of the individual years 2017 to 2019 show that this phase of
experimentation did not have any adverse effect on the long-term sustainability
of reorganisations undertaken through self-administration or using the protec-
tive shield procedure.
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How do things stand with standard insolvency proceedings?

Weber: When compared with ESUG proceedings, the results are very good. Of the
114 second insolvencies, 70 came after standard insolvency proceedings, and given
that there were 54,400 standard insolvency proceedings during the period stud-
ied, the long-term sustainability rate for initial recoveries was also high. In terms
of long-term sustainability of recoveries, it is important to examine and choose
the type of proceedings on a case-by-case basis so as to ensure that they are
appropriate for the company in question. It is also important to address the
causes that led to insolvency. In some cases, limited success might be achieved in
the short term by simply reducing the liabilities side of the balance sheet and then
continuing to operate as before. But in order to achieve a sustainable and success-
ful recovery, companies have to be willing to make deeper cuts. This is because a
sustainable corporate recovery ultimately works to the benefit of everyone.

Study of the sustainability of corporate recoveries

The department store chain Strauss Innovation, the automotive supplier JD
Norman, the printing company Offizin Andersen Nexo, the football club Offen-
bacher Kickers, the news agency dapd, the bicycle manufacturer MIFA, the recre-
ational equipment manufacturer Kettler — all of these companies have one
thing in common: Each of them has lodged an application for commencement
of insolvency proceedings at least twice in the past ten years. In other words,
the initial recovery was not sustainable enough to prevent a trip back to the
insolvency court. The result was a second insolvency.

Schultze & Braun studied the long-term sustainability of corporate recoveries,
focusing on these particular proceedings. Going forward, the aim is to carry
out regular studies in order to determine the extent to which recoveries are
successful and sustainable when undertaken through standard insolvency
proceedings, in self-administration or using the protective shield procedure,
and in that way to make a contribution to the quality and sustainability of
corporate recoveries.’

The current crises are of course also causing cutbacks. That being said, crises present
opportunities as well. Is that also the case with hydrogen, Mr Paterna?

Paterna: According to EU Competition Commissioner Margrethe Vestager,
“hydrogen has a huge potential going forward. It is an indispensable component
for the diversification of energy sources and the green transition.” With the Euro-
pean Green Deal, the EU plans to become climate-neutral by 2050. One trillion
euros raised from state and private sources are slated to be invested to achieve
this. EU Commissioner for Internal Market Thierry Breton has underscored the
objective to have EU companies play a leading role in the hydrogen industry.
We're talking about 20,000 new jobs. And always bearing in mind that we can't
make the same mistakes that occurred in the photovoltaic industry. As part of its
national hydrogen strategy, Germany has made nine billion euros available for
IPCEI projects to promote green hydrogen, with the aim of generating a total

1 Further information about the study’s data base, design and findings can be found at www.nachhaltige-unternehmens-
sanierung.de. The findings gleaned from the regular follow-up studies will also be published there.
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output of five gigawatts by 2030. In addition to industrial uses, funding is also to
target the use of hydrogen for transportation purposes.

What does IPCE| stand for? IPCEI project
Paterna: IPCEl means “Important Project of Common European Interest”. Since funding
2021, German firms with investment projects in the pipeline have been able to

apply for IPCEI funding. As of May 2021, the Federal Ministry for Economic Affairs

had selected 62 companies as potential IPCEI sites, and | am sure that the num-

ber will rise going forward. Demand will increase — not only for financial support

but also for green hydrogen as a crucial component of the transition to renewa-

ble energies and the shift in the use of raw materials. However, it is important

for all involved parties to work together on matters relating to hydrogen — that

is, the industrial sector, municipalities and their institutions, but also associa-

tions and research institutes.

It is also important for everyone to work together in the case of restructuring and
reorganisation. How does that work, Mr Weber?

Weber: In order to overcome a business crisis successfully and sustainably, it is
essential to have the restructuring or reorganisation managed by professionals.
This is key to a successful outcome —irrespective of whether the company resorts
to StaRUG restructuring, self-administration, the protective shield procedure or
standard insolvency proceedings. It is important to set up and implement the
management of a restructuring or reorganisation project as early as possible.

How does that work? The recovery
Weber: This can be illustrated by the steps taken in a StaRUG restructuring, but process
also during reorganisation in self-administration or using the protective shield

procedure. As a first step, the individual measures to be taken are described in

qualitative and quantitative terms. In addition, a schedule or milestone plan is

defined, along with responsibilities and the persons involved in the process.

These individuals then meet at regular intervals as a kind of steering committee

for the restructuring or reorganisation.

Who is involved in the process?

Weber: There is a mixed management team composed of representatives from
the executive staff or other company bodies, as well as outside parties, such as
the chief restructuring officer, who leads the restructuring or reorganisation. He
or she makes sure that the measures defined at the outset are complied with or,
where necessary, are modified and implemented. By keeping an eye on the
requirements of insolvency law during the course of the restructuring or reor-
ganisation, and by structuring and managing the communication and coordina-
tion with stakeholders, the CRO helps to rigorously implement the recovery
measures and to ensure the long-term success of the company. This allows the
management to continue to focus on normal day-to-day business operations.

Can you briefly summarise the advantages of a reorganisation with the aid of
insolvency law?

Weber: Particularly in challenging cases where significant operational restruc-
turing is required, it is possible to accomplish a great deal in a short amount of

51



Insolvency and Restructuring in Germany - Yearbook 2023

Conversion of the

energy industry:
hydrogen an
important
component

time with insolvency proceedings —in self-administration or with outside admin-
istration —in order to tackle financial and operational difficulties and, ultimately,
overcome them. Because of the momentum in such proceedings and the pres-
sure to change, results are often achieved that were unexpected at the outset.

Talking of momentum and pressure to change: Mr Paterna, how would you sum
up the advantages of green hydrogen?

Paterna: Green hydrogen is deservedly a great hope for the transition to renewable
energies and the shift in the use of raw materials, and it offers a realistic solution
to the current energy crisis. It can serve as the basis for fuels to replace coal, oil
and natural gas in, for instance, industrial and transportation applications —in
other words, provide for a fundamental repositioning of these areas in a way
that is sustainable and environmentally friendly. In this context, it is imperative
to bear in mind that at stake is nothing short of the total conversion of the global
energy infrastructure. This mammoth task will take time and require persever-
ance at all levels of society —in order to ensure that our grandchildren will have a
habitable planet.
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Insolvency statistics

By Dr Elske Fehl-Weileder, Attorney-at-Law in Germany and Certified Specialist in
Insolvency and Restructuring Law

After the unprecedented turmoil that has accompanied the coronavirus pan-
demic since 2020, followed by catastrophic flooding last year, the German econ-
omy is now beset by the consequences of the war in Ukraine and the resulting
energy crisis. Since Germany is more dependent on Russian gas imports than
nearly every other European country, the changes on the market are having a
significant impact on it. For that reason, the “Joint Forecast Autumn 2022” (also
known as the “Autumn Report”) by leading economic research institutes tellingly
bears the title “Energy crisis: inflation, recession, declining prosperity”.' According
to the forecast, gross domestic product is expected to rise by 1.4% in 2022 —not a
recession, but still just half the rate that was predicted for this year by the group
last spring. The trend will be more dramatic next year: Whereas last spring, the
institutes were expecting GDP to increase by 3.1% for 2023, they are now fore-
casting it to fall by 0.4%, meaning the start of the recession indicated in the title.

Whether the wave of insolvencies that has been predicted — but never come to
pass —since the first lockdown in the spring of 2020 will now swell in the wake of
this development seems unlikely. It is apparent that the coalition government
will again muster the political will to prevent a surge of bankruptcies in the cur-
rent crisis. New aid packages and amendments to the Insolvency Code (/nsolvenz-
ordnung, InsO) are again being deliberated in order to spare enterprises where
possible from having to head to insolvency court. As shown by the insolvency
figures provided in our statistics, support measures enacted in recent years did a
good job of preventing insolvencies. But whether this is economically sensible
and sustainable in the long term is another question.

For instance, the total number of (company) insolvency proceedings commenced
nationwide in 2021 fell below 10,000 for the first time to 9,770, which was also
significantly below the figure for the previous year (11,063, for a decline of 11.7%).
Although the rate of year-on-year decline weakened somewhat (decline in 2020
compared with 2019: 18.23%), it was still in double digits for the second year in a
row, which has never been the case since 2011. The sustained decline is particu-
larly surprising in light of the fact that in 2021 the obligation to apply for com-
mencement of insolvency proceedings in the case of overindebtedness or illi-
quidity was reinstated across the board following its suspension during the
coronavirus pandemic. Nor is there a noticeable upward trend in the figures for
the first six months of 2022: Extrapolating the 5,287 proceedings that were com-
menced throughout Germany during the period results in a figure of 10,574 for
the year, which is still fewer than in the past 10 years.

By contrast, another trend in recent years did not continue but rather did just the
opposite: The total value of creditor claims involved in insolvency proceedings

1 Gemeinschaftsdiagnose Herbst 2022, published on 29 September 2022, available at: https://gemeinschaftsdiagnose.
de/2022/09/29/gemeinschaftsdiagnose-herbst-2022-energiekrise-inflation-rezession-wohlstandsverlust/.
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rose significantly in 2020: from EUR 1.199 million per preliminary insolvency pro-
ceedings in 2019 to EUR 2.607 million in 2020, with total claims in Germany rising
from EUR 22.416 million in 2019 to EUR 43.874 million in 2020. The following year,
the amount of claims involved in preliminary insolvency proceedings fell to an
average of EUR 1.850 million, with the total value of creditor claims at risk in
insolvency proceedings declining to EUR 25.688 million in 2021. In other words,
insolvency-related defaults have declined significantly, based at least on claims
included in “official” insolvency proceedings.

With respect to the regional distribution of insolvency proceedings, the only
noteworthy change revealed by the corresponding charts is that prosperous
Diisseldorf has displaced its neighbour Dortmund in the ranking of the top 5
insolvency courts. Otherwise, the top spots are held by the “usual suspects” (Berlin,
Hamburg, Munich and Cologne), and there is only one new arrival in the next 15
slots compared with last year's ranking: Aachen has replaced Bonn in the top 20.

Last year’s Yearbook showed that self-administration proceedings were on the
rise, but this trend has not continued. There were 235 such proceedings nation-
wide, which was slightly below the figure for the previous year (2020: 266). Since
2021, records no longer permit a breakdown into “normal” self-administration
proceedings and those making use of the protective shield procedure, meaning
that it is not possible to make a more precise differentiation. Even though the
absolute number of proceedings involving self-administration fell, they increased
as a percentage of total proceedings, which declined even more sharply. Whereas
so-called “ESUG proceedings” (i.e. those under the Act for the Further Facilitation
of the Restructuring of Companies [Gesetz zur weiteren Erleichterung der Sanierung
von Unternehmen, ESUG]) made up 2.22% of all insolvency proceedings in 2020,
their share rose to 2.41% in 2021 - the highest figure since the ESUG entered into
force ten years ago.

The chart of the top 10 administrator firms also reveals few surprises, with only
minor adjustments within the top 5. As was the case in previous years, the pro-
portion of corporate insolvency proceedings handled by one of the top 10 firms
remained at just under one-quarter of all proceedings (2021: 23.68%), roughly the
same as the previous year's figure (2020: 24.03%), even rising to 25.27% in the
first half of 2022.
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Corporate Insolvencies' in Germany in 2021

No.  Numberof Federal state Proceedings Turned down Total Opening Claims  Amount per
insolvency opened for lack quotain % filed claim
courts of assets in1,000 euro in 1,000 euro
1 24 Baden-Wiirttemberg 994 519 1,513 65.70 1,091,739 722
2 29 Bavaria 1,292 548 1,840 70.22 1,899,142 1,032
3 1 Berlin 828 44 1,242 66.67 877,165 706
4 4 Brandenburg 186 61 247 75.30 90,366 366
5 2 Bremen 88 24 12 78.57 3,852,090 34,394
6 1 Hamburg 387 101 488 79.30 841,969 1,725
7 18 Hesse 684 387 1,071 63.87 8,528,278 7,963
8 4 Meckl.-West Pomerania 153 22 175 87.43 231,954 1,325
9 33 Lower Saxony 762 309 1,071 7115 818,061 764
10 19 North-Rhine Westphalia 2,815 1,135 3,998 70.41 5,817,946 1,455
n 22 Rhineland-Palatinate 346 139 485 71.34 504,764 1,041
12 1 Saarland 129 53 182 70.88 33,014 181
13 3 Saxony 402 19 521 7716 301,800 579
14 4 Saxony-Anhalt 196 89 285 68.77 129,854 456
15 13 Schleswig-Holstein 355 91 446 79.60 474,006 1,063
16 4 Thuringia 153 53 206 74.27 195,654 950
182 Total: 9,770 4,064 13,882 70.38 25,687,802 1,850
Corporate Insolvencies’ in Germany, First Six Months of 2022
No.  Numberof Federal state Proceedings Turned down Total Opening Claims ~ Amount per
insolvency opened for lack quotain % filed claim
courts of assets in1,000 euro in 1,000 euro
1 24 Baden-Wiirttemberg 465 245 710 65.49 558,604 787
2 29 Bavaria 688 288 976 70.49 1,133,684 1,162
3 1 Berlin 421 233 654 64.37 420,882 644
4 4 Brandenburg 127 51 178 71.35 142,502 801
5 2 Bremen 61 17 78 78.21 767,583 9,841
6 1 Hamburg 303 12 315 96.19 30,667 97
7 18 Hesse 367 225 592 61.99 633,794 1,071
8 4 Meckl.-West Pomerania 56 5 61 91.80 605,779 9,931
9 33 Lower Saxony 452 144 596 75.84 1,277,481 2,143
10 19 North-Rhine Westphalia 1,321 484 1,805 73.19 1,616,917 896
n 22 Rhineland-Palatinate 204 91 295 69.15 312,814 1,060
12 1 Saarland 54 20 74 72.97 12,852 174
13 3 Saxony 213 72 285 74.74 187,700 659
14 4 Saxony-Anhalt 108 45 153 70.59 104,652 684
15 13 Schleswig-Holstein 332 12 344 96.51 38,0913 13
16 4 Thuringia 74 35 109 67.89 100,963 926
182 Total: 5,246 1,979 7,225 72.61 7,945,787 1,100

1 Including businesses under sole proprietorship and freelancers.

Source: official statistics of the Federation and the Ldnder (Federal Statistics Office, Linder Statistics Offices).
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Insolvency Proceedings Opened in Germany,' 2011-2021

Number of Federal state 20m 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021
insolvency
courts

24 Baden-Wiirttemberg 1,537 1,481 1,417 1,256 1,272 1,122 1,221 1,329 1,287 1,134 994

29 Bavaria 2,436 2,364 2,239 2,174 2,341 1,932 1,867 1,764 1,923 1,534 1,292

1 Berlin on 881 81 817 916 924 842 896 896 785 828

4 Brandenburg 497 446 444 440 363 404 334 319 307 232 186

2 Bremen 180 163 165 198 179 107 13 168 m 161 88

1 Hamburg 609 626 839 870 640 735 584 536 596 452 387

18 Hesse 1,209 1,103 1,148 977 967 931 935 916 905 829 684

4 Meckl.-West Pomerania 344 284 251 238 258 245 189 203 189 164 153

33 Lower Saxony 1,802 1,740 1,602 1,559 1,363 1,379 1,273 1,185 1,049 924 762

19 North-Rhine Westphalia 8,567 8,275 6,871 5,993 5485 4,982 4,249 4,038 3,925 3,025 2,815

22 Rhineland-Palatinate 945 836 804 678 650 565 535 509 517 449 346

1 Saarland 308 240 254 222 2n 219 168 201 205 138 129

3 Saxony 1,206 1,077 967 856 786 836 732 644 525 437 402

4 Saxony-Anhalt 579 480 525 434 427 369 359 334 312 236 196

13 Schleswig-Holstein 2,092 913 798 809 842 797 715 614 615 423 355

4 Thuringia 364 399 339 318 279 241 231 251 168 140 153

182 Total: 23,586 21,308 19,474 17,839 16,979 15,788 14,347 13,907 13,530 1,063 9,770

1. Number of insolvencies
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1 Including businesses under sole proprietorship and freelancers.

Source: official statistics of the Federation and the Lénder (Federal Statistics Office, Lander Statistics Offices).
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Insolvency Proceedings Opened in Germany, 2021

1. In alphabetical order by insolvency court

Insolvency courts Total Thereof, legal Thereof, Insolvency courts Total Thereof, legal Thereof,
No. entities’ natural No. entities’ natural

persons persons

Aachen 284 58 226 GieRen 65 13 52
Aalen 88 17 7 Gifhorn 89 12 77
Alzey 23 8 15 Goppingen 82 12 70
Amberg 52 17 35 Goslar 31 4 27
Ansbach 53 15 38 Gottingen 94 14 80
Arnsberg 12 24 88 Hagen 214 34 180
Aschaffenburg 109 32 77 Halle-Saalkreis 138 26 12
Augsburg 241 42 199 Hamburg 672 219 453
Aurich 60 8 52 Hameln 79 14 65
Bad Hersfeld 30 6 24 Hanau 19 32 87
Bad Homburg v.d.H. 50 16 34 Hannover 261 75 186
Bad Kreuznach 42 8 34 Hechingen 70 12 58
Bad Neuenahr-Ahrweiler 40 2 38 Heidelberg 105 20 85
Baden-Baden 124 28 96 Heilbronn 209 44 165
Bamberg 83 12 7 Hildesheim 74 14 60
Bayreuth 74 29 45 Hof 51 5 46
Berlin 1,347 457 890 Holzminden 1 1
Bersenbriick 25 5 20 Husum 26 3 23
Betzdorf 32 4 28 Idar-Oberstein 34 4 30
Bielefeld 327 79 248 Ingolstadt 10 27 83
Bingen/Rh. 30 5 25 Itzehoe 25 5 20
Bitburg 40 7 33 Kaiserslautern 101 12 89
Bochum 297 54 243 Karlsruhe 182 40 142
Bonn 278 57 221 Kassel 104 18 86
Braunschweig 96 15 81 Kempten 121 21 100
Bremen 305 173 132 Kiel 73 13 60
Bremerhaven 31 6 25 Kleve 19 21 98
Biickeburg 46 n 35 Koblenz 76 20 56
Celle 74 16 58 Konigstein 26 3 23
Chemnitz 310 60 250 Konstanz 92 15 77
Cloppenburg 45 9 36 Korbach 17 5 12
Coburg 54 13 7 Krefeld 129 ] 88
Cochem 9 1 8 Landau (i.d.Pf.) 64 10 54
Cologne 787 205 582 Landshut 169 36 133
Cottbus 13 23 90 Leer 31 8 23
Crailsheim 29 8 21 Leipzig 363 63 300
Cuxhaven 60 16 44 Limburg 51 18 33
Darmstadt 302 68 234 Lingen 31 8 23
Deggendorf 35 6 29 Lérrach 38 12 26
Delmenhorst 51 9 42 Liibeck 81 13 68
Dessau 81 16 65 Ludwigsburg 156 22 134
Detmold 89 16 73 Ludwigshafen/Rh. 151 26 125
Dortmund 409 92 317 Liineburg 86 34 52
Dresden 309 70 239 Magdeburg 160 38 122
Duisburg 333 62 271 Mainz 59 18 1
Disseldorf 414 154 260 Mannheim 208 Al 167
Erfurt 155 29 126 Marburg 48 6 42
Eschwege 21 6 15 Mayen 45 7 38
Essen 461 19 342 Meiningen 91 22 69
Esslingen 147 37 10 Meldorf 53 5 48
Eutin 47 12 35 Memmingen 48 9 39
Flensburg 97 23 74 Meppen 86 36 50
Frankfurt/M. 393 167 226 Ménchengladbach 216 45 7
Frankfurt/O. 19 24 95 Montabaur 94 21 73
Freiburg 126 20 106 Mosbach 49 9 40
Friedberg 78 13 65 Miihldorf (a.lnn) 40 6 34
Fritzlar 18 3 15 Mihlhausen 67 14 53
Fulda 27 5 22 Munich 728 231 497
Fiirth (Bay) 163 37 126 Miinster 346 98 248
Gera 139 25 14 Neu-Ulm 81 16 65
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Insolvency courts Total Thereof, legal Thereof,
No. entities’ natural
persons
Neubrandenburg 80 28 52
Neumiinster 146 42 104
Neuruppin 120 23 97
Neustadt/Wstr. 37 12 25
Neuwied 51 4 47
Niebiill 38 7 31
Nordenham 14 2 12
Norderstedt 51 17 34
Nordhorn 33 1 22
Nordlingen 44 4 40
Nuremberg 304 59 245
Offenbach/M. 190 57 133
Offenburg 91 18 73
Oldenburg (Oldb.) 80 17 63
Osnabriick m 20 91
Osterode 25 4 21
Paderborn 142 30 12
Passau 54 7 47
Pforzheim m 23 88
Pinneberg 90 20 70
Pirmasens 26 7 19
Potsdam 204 39 165
Ravensburg 19 10 109
Regensburg 16 27 89
Reinbek 67 16 51
Rosenheim n7 14 103
Rostock 136 27 109
Rottweil 98 19 79
Saarbriicken/Sulzbach 278 70 208
Schwarzenbek 46 13 33
Schweinfurt 66 16 50
2. Top 20 insolvency courts
Rank- Insolvency courts Total Thereof, legal Thereof,
ing No. entities’ natural
persons
1 Berlin 1,347 457 890
2 Cologne 787 205 582
3 Munich 728 231 497
4 Hamburg 672 219 453
5 Essen 461 19 342
6 Dusseldorf 24 154 260
7 Dortmund 409 92 317
8 Frankfurt/Mm. 393 167 226
9 Leipzig 363 63 300
10 Stuttgart 351 72 279
1 Wuppertal 349 92 257
12 Miinster 346 98 248
13 Duisburg 333 62 27
14 Bielefeld 327 79 248
15 Chemnitz 310 60 250
16 Dresden 309 70 239
17 Bremen 305 173 132
18 Nuremberg 304 59 245
19 Darmstadt 302 68 234
20 Bochum 297 54 243
Total 9.107 2.594 6.513

» 11% of insolvency courts are responsible for 40%

of proceedings.

1 Including companies without legal personality.

Source: WBDat Wirtschafts- und Branchendaten GmbH, Cologne.

Insolvency courts Total Thereof, legal Thereof,
No. entities’ natural
persons
Schwerin m 17 94
Siegen 83 24 59
Stade 25 6 19
Stendal 54 9 45
Stralsund 86 14 72
Straubing 27 10 17
Stuttgart 351 72 279
Syke 95 9 86
Tostedt 70 23 47
Traunstein 40 1 39
Trier 64 1 53
Tibingen 175 27 148
Uelzen 33 9 24
Ulm 94 19 75
Vechta 31 13 18
Verden 51 18 33
Villingen-Schwenningen 56 n 45
Waldshut-Tiengen 27 7 20
Walsrode 32 9 23
Weiden i.d.OPf. 50 n 39
Weilheim i. OB 69 18 51
Wetzlar 49 14 35
Wiesbaden 19 36 83
Wilhelmshaven 48 14 34
Wittlich 36 n 25
Wolfratshausen 65 17 48
Wolfsburg 54 12 42
Worms 45 10 35
Wuppertal 349 92 257
Wiirzburg m 25 86
Zweibriicken 38 7 31
Total 22,676 5,468 17,208
Berlin
Cologne
Munich
Hamburg
Essen
Disseldorf
Dortmund
Frankfurt/M.
Leipzig
Stuttgart
Wuppertal
Miinster
Duisburg
Bielefeld
Chemnitz
Dresden
Bremen
Nuremberg
Darmstadt
Bochum
o 400 800 1.200 1.600
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Insolvency Proceedings Opened in Germany, First Six Months of 2022

1. In alphabetical order by insolvency court

Insolvency courts

Aachen
Aalen

Alzey
Amberg
Ansbach
Arnsberg
Aschaffenburg
Augsburg
Aurich

Bad Hersfeld
Bad Homburg v.d.H.
Bad Kreuznach
Bad Neuenahr-Ahrweiler
Baden-Baden
Bamberg
Bayreuth
Berlin
Bersenbriick
Betzdorf
Bielefeld
Bingen/Rh.
Bitburg
Bochum
Bonn
Braunschweig
Bremen
Bremerhaven
Biickeburg
Celle
Chemnitz
Cloppenburg
Coburg
Cochem
Cologne
Cottbus
Crailsheim
Cuxhaven
Darmstadt
Deggendorf
Delmenhorst
Dessau
Detmold
Dortmund
Dresden
Duisburg
Diisseldorf
Erfurt
Eschwege
Essen
Esslingen
Eutin
Flensburg
Frankfurt/M.
Frankfurt/O.
Freiburg
Friedberg
Fritzlar

Fulda

Fiirth (Bay)
Gera

No.

140
52
17
35
21
47
VA
106

163
26
25
34

178
77
163
227
60

200
82
25
55

202
93
70
37
20
17
63
72

Total Thereof, legal
entities’

Thereof,
natural
persons
m

40

13

25

12

37

23

83

25

10

14

24

14

27

26

137

140

153

Insolvency courts

Giellen
Gifhorn
Goppingen
Goslar
Gottingen
Hagen
Halle-Saalkreis
Hamburg
Hameln
Hanau
Hannover
Hechingen
Heidelberg
Heilbronn
Hildesheim
Hof
Holzminden
Husum
Idar-Oberstein
Ingolstadt
Itzehoe
Kaiserslautern
Karlsruhe
Kassel
Kempten

Kiel

Kleve

Koblenz
Konigstein
Konstanz
Korbach
Krefeld
Landau (i.d.Pf.)
Landshut

Leer

Leipzig
Limburg
Lingen

Lérrach
Liibeck
Ludwigsburg
Ludwigshafen/Rh.
Liineburg
Magdeburg
Mainz
Mannheim
Marburg
Mayen
Meiningen
Meldorf
Memmingen
Meppen
Maonchengladbach
Montabaur
Mosbach
Miihldorf (a.Inn)
Miihlhausen
Munich
Miinster
Neu-Ulm

No.

49
39

33
16

50
94
60

328
47

53
125
27
64
93
31
31
4
14
20
56
12
36
85
61
45
43
72
33
23
44
8
61
38
96
1
178
34
7
13
56
59
75
VAl
79
39
103
35
33
51
35
17
24

103

28
27
25
38

383
173
34

Total Thereof, legal

entities’

Thereof,
natural
persons
44

30

23

14

36

74

48

222

40

42

78

17

48

74

20

250
126
27
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Insolvency courts Total Thereof, legal Thereof,
No. entities’ natural
persons
Neubrandenburg 38 13 25
Neumiinster 66 15 51
Neuruppin 53 21 32
Neustadt/Wstr. 10 3 7
Neuwied 26 6 20
Niebiill 23 7 16
Nordenham 9 5 4
Norderstedt 27 10 17
Nordhorn 21 5 16
Nordlingen 23 23
Nuremberg 167 40 127
Offenbach/M. 85 20 65
Offenburg 38 5 33
Oldenburg (Oldb.) 52 26 26
Osnabriick 50 20 30
Osterode 14 4 10
Paderborn 77 20 57
Passau 32 6 26
Pforzheim 53 15 38
Pinneberg A 8 33
Pirmasens 13 6 7
Potsdam 123 33 90
Ravensburg 61 8 53
Regensburg 85 25 60
Reinbek 37 1 26
Rosenheim 53 5 48
Rostock 55 15 40
Rottweil 42 10 32
Saarbriicken/Sulzbach 19 34 85
Schwarzenbek 32 9 23
Schweinfurt 24 2 22
2. Top 20 insolvency courts
Rank- Insolvency courts Total Thereof, legal Thereof,
ing No. entities’ natural
persons
1 Berlin 677 251 426
2 Munich 383 133 250
3 Hamburg 328 106 222
4 Cologne 327 77 250
5 Dusseldorf 227 80 147
6 Frankfurt/M. 202 78 124
7 Essen 200 47 153
8 Dortmund 178 39 139
9 Leipzig 178 28 150
10 Dresden 177 37 140
1 Miinster 173 47 126
12 Chemnitz 170 33 137
13 Nuremberg 167 40 127
14 Bielefeld 166 47 19
15 Darmstadt 163 38 125
16 Duisburg 163 48 15
17 Stuttgart 157 28 129
18 Bochum 151 40 m
19 Aachen 140 29 m
20 Hannover 125 47 78
Total 4.452 1.273 3.179

» 1% of insolvency courts are responsible for 40%

of proceedings.

1 Including companies without legal personality.

Source: WBDat Wirtschafts- und Branchendaten GmbH, Cologne.

Insolvency courts Total Thereof, legal Thereof,
No. entities’ natural
persons
Schwerin 72 26 46
Siegen 44 13 31
Stade 21 6 15
Stendal 33 10 23
Stralsund 51 9 42
Straubing 8 2 6
Stuttgart 157 28 129
Syke 66 16 50
Tostedt | 1 30
Traunstein 22 3 19
Trier 29 8 21
Tibingen 86 12 74
Uelzen 18 2 16
Ulm 31 10 21
Vechta 14 7 7
Verden 22 1 21
Villingen-Schwenningen 22 1 21
Waldshut-Tiengen 22 3 19
Walsrode 18 4 14
Weiden i.d.OPf. 23 12 n
Weilheim i. OB 40 12 28
Wetzlar 26 10 16
Wiesbaden 74 20 54
Wilhelmshaven 19 6 13
Wittlich 21 3 18
Wolfratshausen 23 2 21
Wolfsburg 22 5 17
Worms 16 2 14
Wuppertal 19 29 90
Wiirzburg 60 15 45
Zweibriicken 18 5 13
Total 1,213 2,940 8,273
Berlin
Munich
Hamburg
Cologne
Diisseldorf
Frankfurt/M.
Essen
Dortmund
Leipzig
Dresden
Miinster
Chemnitz
Nuremberg
Bielefeld
Darmstadt
Duisburg
Stuttgart
Bochum
Aachen
Hannover
o 200 400 600 800

[l legal entities
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Number of self-administration proceedings since the ESUG was
introduced in March 2012

ESUG/Self- 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021 First six Total
administration months
proceedings of 2022
sec. 270a InsO 105 185 216 138 103 185 213 201 208 * * 1,554
sec. 270b InsO 75 92 42 27 23 21 14 16 58 * * 368
Total 180 277 258 165 126 206 227 217 266 235 14 2,251

Note: These are minimum numbers in each case. They are not 100% final as these proceedings do not necessarily have to be published by the
courts.

Source: www.insolvenz-portal.de

* Amendments to the InsO from 1January 2021: Only purely ESUG proceedings are analysed.

ESUG/Self-administration proceedings 2012-2022
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Percentage of total proceedings involving ESUG instruments
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Ranking of the Top 10 Law Firms in 2021

Insolvency Proceedings Opened in Germany (without Consumer Insolvencies)

Rank- Law firm Legal Shareof Share of No.of  Natural Shareof Share of No.of  Number
ing entities' lawfirm lawfirm adminis- persons lawfirm law firm adminis- (total)
(top10) (Germany) trators (top 10) (Germany) trators
in% in % appointed in% in % appointed
1 PLUTA Rechtsanwalts-GmbH 230 17.72 4.20 39 542 22.35 3.14 50 772
2 White & Case LLP 179 13.79 3.27 20 247 10.19 1.43 23 426
3 Schultze & Braun 177 13.64 3.23 30 301 12.41 1.75 32 478
4 BBL Brockdorff 173 13.33 3.16 13 222 9.15 1.29 18 395
5 Gorg Rechtsanwilte 15 8.86 2.10 28 347 14.31 2.01 30 462
6 Brinkmann & Partner 12 8.63 2.04 14 245 10.10 1.42 22 357
hww hermann wienberg
7 wilhelm 92 7.09 1.68 16 196 8.08 114 24 288
8 Dr. Beck & Partner GbR 85 6.55 1.55 6 103 4.25 0.60 6 188
9 AndresPartner 70 5.39 1.28 8 125 5.15 0.73 9 195
10 Miinzel & Bohm 65 5.01 119 7 97 4.00 0.56 8 162
Total 1,298 100.00 23.68 181 2,425 100.00 14.07 222 3,723
Num- Germany Legal Shareof Shareof Natural Shareof Shareof Number Share of No. of
ber entities1 top1o topioin  persons top1o top1ioin (total) top1o adminis-
(legal % (legal (natural % (legal in% trators
entities) entities) persons) entities)
182 Alllocal courts 5,481 1,298 23.68 17,236 1,779 10.32 22,717 16.39 1,862
Ranking of the Top 10 Law Firms, First Six Months of 2022
Insolvency Proceedings Opened in Germany (without Consumer Insolvencies)
Rank- Law firm Legal Shareof Share of No.of  Natural Shareof Share of No.of  Number
ing entities' lawfirm lawfirm adminis- persons lawfirm lawfirm adminis- (total)
(top 10) (Germany) trators (top 10) (Germany) trators
in% in% appointed in% in % appointed
1 PLUTA Rechtsanwalts-GmbH 149 20.05 5.07 38 281 2313 3.40 45 430
2 White & Case LLP 13 15.21 3.84 20 17 9.63 1.41 18 230
3 Gorg Rechtsanwilte 92 12.38 3.3 26 149 12.26 1.80 28 241
4 BBL Brockdorff 86 1.57 2.93 13 103 8.48 1.25 16 189
5 Schultze & Braun 70 9.42 2.38 22 162 13.33 1.96 30 232
6 Brinkmann & Partner 57 7.67 1.94 12 134 11.03 1.62 20 191
7 Dr. Beck & Partner GbR 49 6.59 1.67 6 43 3.54 0.52 6 92
8 Miinzel & Bohm 45 6.06 1.53 8 67 5.51 0.81 10 12
9 Schiebe und Collegen 43 5.79 1.46 8 75 6.7 0.91 8 18
0 hww hermann wienberg N ; " 3 6.01 102 n 12
wiilaalim 39 5.25 33 4 -9 g 3
Total 743 100.00 25.27 164 1,215 100.00 14.69 202 1,958
Num- Germany Legal Shareof Shareof Natural Shareof Shareof Number Share of No. of
ber entities top1o topioin  persons top1o top1ioin (total) top1o adminis-
(legal % (legal (natural % (legal in% trators
entities) entities) persons) entities)
182  Alllocal courts 2,940 743 25.27 8,273 1,215 14.69 1,213 17.46 1,668

1 Including companies without legal personality.
Source: WBDat Wirtschafts- und Branchendaten GmbH, Cologne.
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Insolvency Courts in Germany, Offices of Schultze & Braun
in Germany, France and Italy
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4, Schultze & Braun

1. Offices in Germany:

1. Achern
Eisenbahnstr.19—23

77855 Achern

Telephone +49 7841708-0
Telefax +49 7841708-3 01

2. Ansbach

Am Galgenrangen 12

91522 Ansbach

Telephone +49 98148778717
Telefax +49 9814816487

3. Aschaffenburg
Frohsinnstralle 29

63739 Aschaffenburg
Telephone +49 602158518-0
Telefax +49 602158518-110

4. Augsburg
Schaezlerstrae 13

86150 Augsburg

Telephone +49 821508822-0
Telefax +49 821508822-100

5. Berlin

MarkgrafenstraRe 22

10117 Berlin

Telephone +49 30 3083038-2 00
Telefax +49 30 3083038-111

6. Bremen

Domshof 18—20

28195 Bremen

Telephone +49 4213686-0
Telefax +49 4213686-100

7. Braunschweig
Museumstr. 5

38100 Braunschweig
Telephone +49 531 6128720-0
Telefax +49 531 6128720-100

8. Chemnitz
Promenadenstr. 3

09111 Chemnitz

Telephone +49 37138237-0
Telefax +49 37138237-10

9. Dessau-Rof3lau
Stiftstrae 16

06844 Dessau-Rof3lau
Telephone +49 340 5210443
Telefax +49 340 5710128

10. Dingolfing
Speisemarkt 7

84130 Dingolfing

Telephone +49 873132690-66
Telefax +49 873132690-67

1. Dresden
Boltenhagener Platz 9
o1109 Dresden

Telephone +49 351 88527-0
Telefax +49 351 88527-40

12. Erfurt
Barbarossahof 3

99092 Erfurt

Telephone +49 3615513-0
Telefax +49 361 5513-100

13. Frankfurt am Main
Olof-Palme-Str. 13

60439 Frankfurt
Telephone +49 69 50986-0
Telefax +49 69 50986-110

14. Freiburg im Breisgau
Heinrich-von-Stephan-StraRRe 15
79100 Freiburg

Telephone +49 761296732-0
Telefax +49 761296732-100

15. Halle

Kleine MarkerstraRe 10
06108 Halle

Telephone +49 345 5200-111
Telefax +49 345 5200-066

16. Hamburg

Mittelweg 9

20148 Hamburg

Telephone +49 40 3060457-0

17. Hannover

Berliner Allee 7

30175 Hannover

Telephone +49 511 554706-0
Telefax +49 511 554706-99

18. Heilbronn

Im Zukunftspark 10

74076 Heilbronn
Telephone +49 7131 20565-0
Telefax +49 7131 20565-100

19. Hof

Pfarr1

95028 Hof

Telephone +49 9281 880-500
Telefax +49 9281 880-510

20. Karlsruhe
KriegsstraBe 113

76135 Karlsruhe

Telephone +49 721 91957-0
Telefax +49 721 91957-1

21. Leipzig

InselstraBe 29

04103 Leipzig

Telephone +49 34126972-0
Telefax +49 34126972-10

22. Magdeburg

Bei der Hauptwache 2
39104 Magdeburg
Telephone +49 3915354-0
Telefax +49 391 5354-100

23. Mannheim
Sophienstralle 17

68165 Mannheim

Telephone +49 621 480264-0
Telefax +49 621 480264-10

24. Marburg

Software Center 5a

35037 Marburg

Telephone +49 642194813-50
Telefax +49 642194813-60

25. Munich
Elsenheimerstrale 55a
80687 Miinchen

Telephone +49 89 3300809-0
Telefax +49 89 3300809-99

26. Nuremberg
Marienbergstr. 94

90411 Niirnberg

Telephone +49 911 60079-0
Telefax +49 911 60079-10

27. Rostock
Gerhart-Hauptmann-StraRe 24
18055 Rostock

Telephone +49 38149139-50
Telefax +49 381 49139-77

28. Rottweil

Neckartal 100

78628 Rottweil

Telephone +49 74117464-30
Telefax +49 74117464-40

29. Saarbriicken
Saarbriicker Str. 4

66130 Saarbriicken
Telephone +49 681 87625-0
Telefax +49 68187625-100

30. Stuttgart
PaulinenstraBe 41

70178 Stuttgart

Telephone +49 711 23889-0
Telefax +49 711 23889-200

31. Ulm

KarlstraBe 31-33

89073 Ulm

Telephone +49 73120793 11-0
Telefax +49 731207 93 11-99

32. Vechta

An der Grafte 22

49377 Vechta

Telephone +49 4441978862
Telefax +49 4213686-100

33. Wiirzburg
AugustinerstraBBe 5

97070 Wiirzburg

Telephone +49 9316609983-0
Telefax +49 9316609983-99

Il. Offices in France
and Italy:

1. Paris

Schultze & Braun GmbH
Rechtsanwaltsgesellschaft
60, rue Saint Lazare

75009 Paris

France

Telephone +33 140342597
Telefax +33 967269779

2. Strasbourg

Schultze & Braun GmbH
Rechtsanwaltsgesellschaft
2, avenue de la Forét Noire
67000 Strasbourg

France

Telephone +33 388317310
Telefax +33 388317319

3. Bologna

Schultze & Braun GmbH
Rechtsanwaltsgesellschaft
Via Massimo D’Azeglio, 27
40123 Bologna

Italy

Telephone +39 51225166
Telefax +39 512960230

4. Milan

Schultze & Braun GmbH
Rechtsanwaltsgesellschaft
Via Mazzini, 20

20123 Milano

Italy

Telephone +39 02 82951022
Telefax +39 02 72020196
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Event Calendar, Venues and Dates on Insolvency Law in 2023

January February March April May June
o1 sun "% 61 wed o1 Wed o1 Sat o1 Mon o1 Thu
02 Mon 02 Thu 02 Thu 02 Sun 02 Tue 02 Fri
03 Tue 03 Fri 03 Fri 03 Mon 03 Wed 03 Sat
04 Wed 04 Sat 04 Sat 04 Tue 04 Thu 04 Sun
o5 Thu 05 Sun 05 Sun o5 Wed o5 Fri o5 Mon
06 Fri 06 Mon 06 Mon 06 Thu 06 Sat 06 Tue
07 Sat o7 Tue 07 Tue o7Fri Yo7 sun 07 Wed
o8 Sun 08 Wed o8 Wed 08 Sat 08 Mon 08 Thu
09 Mon 09 Thu 09 Thu ogsun Y 69 Tue 09 Fri
10 Tue 10 Fri 10 Fri 10 Mon =™ 10 Wed 10 Sat [Iepee
\nternlationa\
Insolvenc
1 Wed 1 Sat 1 Sat 1 Tue 1 Thu 11 Sun Conference
Amsterdam
12 Thu 12 Sun 12 Sun 12 Wed 12 Fri 12 Mon
13 Fri 13 Mon 13 Mon 13 Thu 13 Sat 13 Tue
14 Sat 14 Tue 14 Tue 14 Fri 14 Sun 14 Wed
15 Sun 15 Wed 15 Wed 15 Sat 15 Mon 15 Thu
16.06.
16 Mon 16 Thu 16 Thu 16 Sun 16 Tue 16 Fri bR
rechtstag
Mannheim
17 Tue 17 Fri 17 Fri 17 Mon 17 Wed 17 Sat
18 Wed 18 Sat 18 Sat 18 Tue 18 Thu 18 Sun
19 Thu 19 Sun 19 Sun 19 Wed 19 Fri 19 Mon
20 Fri 20 Mon 20 Mon 20 Sat 20 Tue
zo.flzxz‘oz;,|
21 Sat 21 Tue 21 Tue EATVHEN o1 Sun 21 Wed
Washington,
D.C.
22 Sun 22 Wed 22 Wed ﬁl 22 Mon 22 Thu
22.-24.03.
DAV —
23 Mon 23 Thu 23 Thu [ 23 Tue 23 Fri
rechtstag
24 Tue 24 Fri 24 Fri erlin 24 Wed 24 Sat
25 Wed 25 Sat 25 Sat 25 Tue 25 Thu 25 Sun
26 Thu 26 Sun 26 Sun 26 Wed 26 Fri 26 Mon
27 Fri 27 Mon 27 Mon 27 Thu 27 Sat 27 Tue
28 Sat 28 Tue 28 Tue 28 Fri 28 sun MUY o8 Wed
29 Sun 29 Wed 29 Sat 29 Mon """ 29 Thy
30 Mon 30 Thu 30 Sun 30 Tue 30 Fri
31 Tue 31 Fri 31 Wed




Insolvency and Restructuring in Germany - Yearbook 2023

July August September October November December
o1 Sat 01 Tue o1 Fri o1 Sun o1 Wed 01 Fri eI
ABI - Annual
Winter Lea'der—
02 Sun 02 Wed 02 Sat 02 Mon 02 Thu 02 Sat [AHGRNS
03 Mon 03 Thu 03 Sun 03 Tue 03 Fri 03 Sun
04 Tue 04 Fri 04 Mon 04 Wed M SAACI 04 Sat 04 Mon
Conference
o5 Wed o5 Sat o5 Tue o5 Thu [EEESEEEE o5 Sun o5 Tue
06 Thu 06 Sun 06 Wed 06 Fri 06 Mon 06 Wed
07 Fri 07 Mon 07 Thu 07 Sat 07 Tue 07 Thu
08 Sat 08 Tue 08 Fri o8 Sun 08 Wed 08 Fri
09 Sun 09 Wed 09 Sat 09 Mon 09 Thu 09 Sat
10.10.
10 Mon 10 Thu 10 Sun 10 Tue [SAWEMAEN 10 Fri 10 Sun
Austin, TX
1 Tue 1 Fri 11 Mon 1 Wed 1 Sat 1 Mon
12 Wed 12 Sat 12 Tue 12 Thu 12 Sun 12 Tue
13 Thu 13 Sun 13 Wed 13 Fri W;g—;;;gpe 13 Mon 13 Wed
—Annual Con-
14 Fri 14 Mon 14 Thu 14 Sat [T My
\ntemlationa\
Insolvenc
15 Sat 15 Tue 15 Fri 15 Sun G
Hong Kong
16 Sun 16 Wed 16 Sat 16 Mon 16 Thu 16 Sat
17 Mon 17 Thu 161908 W) Sun 17 Tue 17 Fri 17 Sun
Annual
18 Tue 18 Fri [sctass® 18 Mon 18 Wed 18 Sat 18 Mon
19 Wed 19 Sat 19 Tue 19 Thu 19 Sun 19 Tue
20 Thu 20 Sun 20 Wed 20 Fri 20 Mon 20 Wed
21 Fri 21 Mon 21 Thu 21 Sat 21 Tue 21 Thu
22 Sat 22 Tue 22 Fri 22 Sun 22 Wed 22 Fri
23 Sun 23 Wed 23 Sat 23 Mon 23 Thu 23 Sat
24 Mon 24 Thu 24 Sun 24 Tue 24 Fri 24 Sun
25 Tue 25 Fri 25 Mon 25 Wed 25 Sat 25 Mon Christmas Day
26 Wed 26 Sat 26 Tue 26 Thu 26 Sun 26 Tue S
27 Thu 27 Sun 27 Wed 27 Fri 27 Mon 27 Wed
28 Fri 28 Mon 28 Thu 28 Sat 28 Tue 28 Thu
29 Sat 29 Tue 29 Fri 29 Sun 29 Wed 29 Fri
30.11.—02.12.
30 Sun 30 Wed 30 Sat 30 Mon 30 Thu (RS 30 Sat
Ay
31 Mon 31 Thu 31 Tue 31 Sun




Insolvency and Restructuring in Germany - Yearbook 2023

German-English Glossary

This glossary is a compilation of German, English and US insolvency and bankruptcy terms, where the under-
lying concepts are similar or at least comparable. It also contains an appropriate translation of the German
terms to help users better understand legal texts in this area.

Terms are not interchangeable and must be used very carefully. Schultze & Braun does not accept any liabil-
ity for use of the terms by third parties.

GERMAN-ENGLISH

German Appropriate translation

1 Anteilsiibernahme share deal

2 Aufrechnungsvereinbarung netting agreements

3 Aussonderungsrecht right to segregation

4 Differenzhaftung shortfall liability

5 Finanztermingeschaft financial futures transaction

6 | fremdniitziges, entgeltliches non-gratuitous trust serving the interests of the trustor
Treuhandverhaltnis

7 Gemeinschaft nach Bruchteilen co-ownership by defined shares

8 Glaubigerautonomie creditor autonomy

9 Immobilie immovable property

10 | Insolvenzgericht insolvency court

1 | Land Federal State

12 | Léschungsfrist time limit for deletion

13 | Masseverbindlichkeit preferential liabilities

14 | Mieter tenant

15 | Passivmasse the claims of insolvency creditors and new liabilities of the estate

16 | Pfandungspfandrecht enforceable lien

17 | Prozessfiihrungsbefugnis authority to pursue court proceedings

18 | Rechtsprechung previous rulings

19 | Sicherungseigentum ownership for security purposes

20 | Sonderankniipfung rule (in international private law) to apply special substantive law

21 | Stille Gesellschaft silent partnership

22 | Stilllegungswert closure value

23 | Unzuldnglichkeitseinrede defence of insufficient assets in the estate

24 | Vermogensschaden-Haftpflichtversicherung | liability insurance covering financial losses

25 | Verpflichtungserklarung undertaking

26 | Verteilungsrecht right of distribution

27 | Verwertungspauschale flat-rate contribution (from proceeds of realisation)

28 | Vormerkung priority notice

29 | Vorschlagsrecht right of recommendation

30 | Wiederkehrende Leistung recurring performance
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Surprising changes to the StaRUG, and the COVInsAG
becomes the SaninsKG

By Dr Elske Fehl-Weileder, Attorney-at-Law in Germany and Certified Specialist in
Insolvency and Restructuring Law

In July 2022, the Bundestag enacted the “Act on the Introduction of Virtual Gen-
eral Meetings of Stock Corporations and the Amendment of Other Provisions”."
This was mainly motivated by the desire to make permanent a special arrange-
ment? that had enabled stock corporations (Aktiengesellschaften) to hold their
general meetings virtually during the coronavirus pandemic, a concession that
expired in August 202223 In the course of the legislative procedure, the law com-
mittee added further articles to the draft, dealing with amendments to the Insol-
vency Code (Insolvenzordnung, InsO) and the Act on the Stabilisation and Restruc-
turing Framework for Businesses (Unternehmensstabilisierungs- und
-restrukturierungsgesetz, StaRUG). However, these changes caught practitioners
by surprise since they were made without first consulting with associations or
other insolvency and restructuring experts.

Whereas the amendments to the Insolvency Code are mainly limited to editorial
adjustments in the area of self-administration, the amendments to the StaRUG
are much more extensive, resulting in some substantive modifications.

For instance, section 45 (3) StaRUG was improved by clarifying that the plan,
together with attachments, must also be sent to creditors where plan voting pro-
ceedings are supervised by the court. This ensures that voting proceedings are
the same whether with or without court involvement. However, the legislators
did not address whether the expected costs referred to in section 17 (1) sentence
2 5taRUG also have to be sent*—something that creditors would certainly favour.

A more major substantive change expands the duties of the restructuring practi-
tioner: Section 76 (2) No. 4 now requires him/her to help develop the restructur-
ing concept and the plan based on it. It remains to be seen whether the court will
engage outside experts to review the plan, since due to his/her involvement in
creating the plan, the restructuring practitioner no longer possesses the neutral-
ity necessary for this purpose.s

1 Act on the Introduction of Virtual General Meetings of Stock Corporations and the Amendment of Provisions of the Law Con-
cerning Cooperative Societies, Insolvency and Restructuring (Gesetz zur Einfiihrung virtueller Hauptversammlungen von Aktien-
gesellschaften und Anderung genossenschafts- sowie insolvenz- und restrukturierungsrechtlicher Vorschriften) of 20 July 2022,
Federal Law Gazette (BGBI.) | 2022, p. 1166.

2 Acton Measures in the Law of Companies, Cooperative Societies, Associations, Foundations and the Ownership of Apartments to
Combat the Effects of the COVID-19 Pandemic (Gesetz iiber MaSinahmen im Gesellschafts-, Genossenschafts-, Vereins-, Stiftungs-
und Wohnungseigentumrecht zur Bekdmpfung der Auswirkungen der COVID-19-Pandemie), entered into force on 28 March 2020,
Federal Law Gazette (BGBL.) | 2020, p. 569.

3 Inits session of 7 September 2021, the Bundestag enacted the (final) extension of validity until 31 August 2022.
4 Criticised by Frind, ZInsO 2022, p. 1540 et seq.
5 As proposed by Frind, ZInsO 2022, p. 1543.
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The previous Yearbook included the text of the Act to Temporarily Suspend the
Obligation to Apply for Commencement of Insolvency Proceedings and to Limit
Directors’ Liability in the Case of Insolvency Caused by the Covid-19 Pandemic
(COVID-19-Insolvenzaussetzungsgesetz, COVInsAG), but because the key arrange-
ments in it have expired, particularly suspension of the obligation to apply for
commencement of insolvency proceedings, the COVInsAG is no longer included
here.

Although there were intensive discussions about whether to again suspend the
obligation to apply for commencement of insolvency proceedings in order to pro-
vide relief for companies that have been severely impacted by the energy crisis
and the economic consequences of the war in Ukraine, this time there is only a
“COVInsAG-light” in the form of the SanInsKG.® The SanlnsKG does not suspend
the obligation to apply for commencement of insolvency proceedings, but it does
provide breathing room to businesses at risk of insolvency by making modifica-
tions to the insolvency ground of overindebtedness. Prospects for the company’s
continued operation are deemed positive and overindebtedness ruled out if the
company has financing in place for the next four months — previously, 12 months
of financing had to be ensured. In addition, the time limit for filing an application
for commencement of insolvency proceedings in the case of overindebtedness
has been extended from the current six weeks to eight weeks.

There is further relief for companies in the case of insolvency proceedings in
self-administration following modification of the requirement to submit a strategy,
which was only introduced in 2021 with the most recent amendment of the InsO
by the Act on the Advancement of Restructuring and Insolvency Law (Sanierungs-
und Insolvenzfortentwicklungsgesetz, SanlnsFoG): Instead of a financial plan that
covers the next six months (section 270a (1) No. 11Ins0O), it is sufficient under the
new arrangement if the plan shows that continued operation is ensured for the
next four months. The same applies to the restructuring strategy and its under-
lying planning period as set forth in section 50 (2) No. 2 StaRUG. In contrast to the
key arrangements in the COVInsAG, there need not be a causal relationship
between the energy crisis and the company’s financial difficulties.

It will be interesting to see how long the arrangements actually remain in effect,
that is, whether — as was the case with the COVInsAG - they will be extended
beyond the currently envisaged end date of 31 December 2023. This is because,
even apart from the current crisis, practitioners have long been discussing
whether the forecast period should be reduced in the case of overindebtedness
in order to “defuse” this ground for insolvency, which obligates companies to
apply for commencement of insolvency proceedings.

6 “Act on the Temporary Modification of Recovery and Insolvency Law Provisions to Mitigate the Effects of the Crisis” (Sanierungs-
und insolvenzrechtliches Krisenfolgenabmilderungsgesetz — SaninsKG), Federal Law Gazette (BGBL.) | 2022, p. 1966.
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Insolvency Code

Insolvency Code of 5 October 1994 (BGBI. [Federal Law Gazette] 11994, page 2866), most recently amended by
Article 11 of the Act of 20 July 2022 (BGBI. | 2022, p. 1166)
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Part One — General Provisions

Se

Se
(1)

Se
(1)

1

ction 1- Objectives of Insolvency Proceedings

The purpose of insolvency proceedings is the col-
lective satisfaction of the debtor’s creditors
through realisation of the debtor’s assets and
distribution of the proceeds or through agree-
ment on an alternative arrangement in an insol-
vency plan, particularly in order to maintain the
enterprise. Debtors who have acted in good faith
will be given the opportunity to have their
remaining debts discharged.

ction 2 - Local Court as Insolvency Court

The local court within whose district a regional
court is located has exclusive jurisdiction for in-
solvency proceedings as the insolvency court for
the district of this regional court.

In order for the proceedings to be appropriately
facilitated or processed more rapidly, the govern-
ments of the Federal States are authorised to
designate other or additional local courts as in-
solvency courts and stipulate different districts
for the insolvency courts by statutory order. The
governments of the Federal States may delegate
this power to the administration of justice de-
partments of the Federal States.

Statutory orders under subsection (2) shall, for
each district of a higher regional court, specify an
insolvency court at which a place of group juris-
diction pursuant to section 3a may be estab-
lished. The jurisdiction of the insolvency court
specified may extend within a Federal State be-
yond the district of a higher regional court.

ction 3 - Local Jurisdiction
The insolvency court within whose district a
debtor has its' place of general jurisdiction has
exclusive local jurisdiction. If the centre of a self-
employed economic activity carried on by the
debtor is located in a different place, the insol-
vency court within whose district this place is lo-
cated has exclusive jurisdiction.
If during the last six months before the applica-
tion is lodged the debtor has used tools pursuant
to section 29 of the Business Stabilisation and
Restructuring Act [Unternehmensstabilisierungs-
und -restrukturierungsgesetz], the court which
was responsible for the measures as restructur-
ing court also has local jurisdiction.
If more than one court has jurisdiction, the court
to which application is first made for commence-
ment of insolvency proceedings shall exclude the
other courts.

Unless a reference is specifically to a natural person or to a legal entity,
all references to ‘the debtor’ and pronouns relating thereto should be con-
strued as referring to male and female natural persons and legal entities.

Section 3a - Place of Group Jurisdiction

(1)

Upon application by a debtor that is a member of
a corporate group within the meaning of section
3e (group-affiliated debtor), the insolvency court
seised of the insolvency proceedings shall declare
its jurisdiction over the other group-affiliated
debtors (other group proceedings) if an admissible
application for commencement of insolvency pro-
ceedings has been lodged with respect to the
debtor and if the debtor is manifestly not merely
of secondary importance for the corporate group
as a whole. Secondary importance may generally
not be assumed if in the last full financial year, the
debtor’s annual average number of employees
represented more than 15% of the annual average
number of employees in the corporate group, and
1. the debtor’s total assets amounted to more
than 15% of the consolidated total assets of the
corporate group or

2. the debtor’s sales revenue amounted to more
than 15% of the consolidated sales revenue of the
corporate group.

If several group-affiliated debtors simultane-
ously lodged an application in accordance with
sentence 1, or if in the case of several applica-
tions, it is unclear which application was lodged
first, the decisive application shall be the one
lodged by the debtor that had the most employ-
ees in the last full financial year; the other appli-
cations shall be inadmissible. If none of the
group-affiliated debtors meets the requirements
of sentence 2, the place of group jurisdiction may
in any event be established at the court that has
jurisdiction for the commencement of the pro-
ceedings for the group-affiliated debtor that had
the most employees in the last full financial year.
If there are doubts that concentration of the pro-
ceedings at the insolvency court seised of the
matter is in the common interest of the creditors,
the court may refuse the application under sub-
section (1) sentence 1.

The debtor’s right of application vests in the in-
solvency administrator upon commencement of
the insolvency proceedings or in a preliminary
insolvency administrator vested with the right to
manage and dispose of the debtor’s assets upon
his/her appointment.

On application by the debtor, the court with juris-
diction over other group proceedings, provided that
it has jurisdiction for decisions in restructuring
cases pursuant to section 34 of the Business Stabili-
sation and Restructuring Act [Unternehmens-
stabilisierungs- und -restrukturierungsgesetz], shall
also declare its jurisdiction, in accordance with the
requirements in subsection (1), over other group
proceedings in insolvency matters pursuant to sub-
section (1).
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Section 3b — Continuation of Place of Group

Jurisdiction

A place of group jurisdiction established pursuant
to section 3a remains unaffected by the non-com-
mencement, termination, or discontinuation of
insolvency proceedings in respect of the debtor
that lodged the application as long as proceed-
ings are pending at that place of jurisdiction in
respect of another group-affiliated debtor.

Section 3¢ — Responsibility for Other Group

(1)

Proceedings

At the court at the place of group jurisdiction, the
division responsible for the other group proceed-
ings is the one who is responsible for the pro-
ceedings in which the place of group jurisdiction
was established.

The application for commencement of other
group proceedings may also be lodged at the
court having jurisdiction pursuant to section 3 (1).

Section 3d — Referral to the Place of Group Jurisdiction

(1)

(2

If an application for commencement of insol-
vency proceedings in respect of the assets of a
group-affiliated debtor is lodged with an insol-
vency court that is not the court at the place of
group jurisdiction, the court seised of the matter
may refer the proceedings to the court at the
place of group jurisdiction. Upon application, a
referral shall be made if the debtor lodges an ad-
missible application for commencement of insol-
vency proceedings with the court at the place of
group jurisdiction immediately after it became
aware that a creditor had lodged an application
for commencement of insolvency proceedings.
The debtor is entitled to make the application.
Section 3a (3) applies with the necessary
modifications.

The court at the place of group jurisdiction may
dismiss the preliminary insolvency administrator
appointed by the referring court if this is neces-
sary in order to appoint one individual as the in-
solvency administrator for several or all proceed-
ings in respect of the group-affiliated debtors in
accordance with section 56b.

Section 3e — Corporate Group

(1)

A corporate group within the meaning of this
Code consists of legally independent enterprises
that have the centre of their main interests on
domestic territory and are directly or indirectly
affiliated with one another due to

1. the ability to exercise a controlling influence
or

2. consolidation under common management.
Also considered a corporate group within the
meaning of subsection (1) are a partnership and

its general partners, if none of the latter is a nat-
ural person or a partnership with a natural per-
son as general partner, or the connection of part-
nerships continues in this manner.

Section 4 — Applicability of the Code of Civil Proce-

dure [Zivilprozessordnung]

Unless otherwise specified in the present Code,
the provisions of the Code of Civil Procedure
[Zivilprozessordnung] apply with the necessary
modifications to insolvency proceedings. Section
128a of the Code of Civil Procedure [Zivilprozess-
ordnung] applies with the proviso that notices of
creditors’ meetings and other meetings are to
make the participants aware of the obligation to
refrain from deliberately recording sound and
images and to ensure through appropriate meas-
ures that third parties cannot hear or view the
transmission of sound and images.

Section 4a — Deferment of the Costs of Insolvency

(1)

Proceedings

If the debtor is a natural person and has lodged
an application for discharge of residual debt, on
application he/she shall be permitted to defer
the costs of the insolvency proceedings until the
discharge of residual debt is granted if it is likely
that the debtor’s assets will be insufficient to
cover these costs. Deferment pursuant to sen-
tence 1 also includes the costs of the debt settle-
ment plan proceedings and the residual debt
discharge proceedings. The debtor shall attach a
declaration to the application stating whether a
ground for refusal pursuant to section 290 (1) No
1applies. If such a ground applies, deferment is
excluded.

If the debtor is permitted to defer the costs of the
proceedings, on application he/she shall be as-
signed a lawyer of his/her choice who is willing
to represent him/her, if representation by a law-
yer appears necessary despite the duty of care
incumbent on the court. Section 121 (3) to (5) of
the Code of Civil Procedure [Zivilprozessordnung]
applies with the necessary modifications.

The effect of deferment is that

1. the Federal treasury or Federal State treasury
may claim against the debtor for

a) the court costs in arrears and the court costs
arising,

b) the claims of the lawyer assigned to the debtor
which pass to the treasury, only in accordance
with the stipulations laid down by the court;

2. the lawyer assigned to the debtor cannot
assert claims for remuneration against the
debtor.

Deferment is granted separately for each stage
of the proceedings. The effects specified in
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sentence 1apply on an interim basis pending the
decision on deferment. Section 4b (2) applies
with the necessary modifications.

Section 4b — Repayment and Adjustment of Deferred

(1)

Amounts

If, after discharge of residual debt has been
granted, the debtor is not in a position to pay the
deferred amount out of his/her income and as-
sets, the court may extend the deferment and fix
the monthly instalments to be paid. Section 115
(1) and (2) and section 120 (2) of the Code of Civil
Procedure [Zivilprozessordnung] apply with the
necessary modifications.

The court may vary the decision on deferment
and the monthly instalments at any time if per-
sonal or financial circumstances relevant to the
decision have significantly changed. The debtor
is obliged to notify the court without delay of any
significant change in these circumstances. Sec-
tion 120 (4) sentences 1 and 2 of the Code of Civil
Procedure [Zivilprozessordnung] apply with the
necessary modifications. A change to the detri-
ment of the debtor is excluded if four years have
elapsed since termination of the proceedings.

Section 4c — Revocation of Deferment

The court may revoke the deferment if

1. the debtor intentionally or through gross negli-
gence provides incorrect information regarding
circumstances relevant for the commencement of
insolvency proceedings or for deferment, or if the
debtor does not provide a declaration requested
by the court regarding his/her circumstances;

2. the personal or financial requirements for
deferment were not met; in this case revocation
is excluded if four years have elapsed since ter-
mination of the proceedings;

3. the debtor is intentionally or negligently more
than three months in arrears with the payment
of a monthly instalment or with the payment of
another amount;

4. the debtor is not in reasonable gainful employ-
ment and if unemployed does not try to find such
employment or refuses a suitable activity and
thereby prejudices the satisfaction of the insol-
vency creditors; this shall not apply if the debtor
is not at fault; section 296 (2) sentences 2 and 3
apply with the necessary modifications;

5. discharge of residual debt is refused or revoked.

Section 4d - Appeal

(1)

The debtor has the right of immediate appeal
against the refusal of deferment or its revocation
and against the refusal of the application for as-
signment of counsel.

(

N
-

If deferment is granted, the public treasury has
the right of immediate appeal. The appeal can
only be based on the fact that deferment should
have been refused in view of the debtor’s per-
sonal or financial circumstances.

Section 5 — Procedural Principles

(1)

The insolvency court shall ascertain ex officio all
circumstances relevant to the insolvency pro-
ceedings. To this end it may, in particular, hear
witnesses and experts.

If the debtor’s financial circumstances are
straightforward and the number of creditors or
the amount of the debts is small, the proceed-
ings will be conducted in writing. The insolvency
court may order that the proceedings or individ-
ual parts of the proceedings are conducted orally
if this is appropriate to facilitate the course of
the proceedings. The court may rescind or vary
this order at any time. The order and its rescis-
sion or variation shall be published.

The court may issue its decisions without a hear-
ing. If a hearing is held, section 227 (3) sentence 1
of the Code of Civil Procedure [Zivilprozessord-
nung] is not applicable.

Schedules and lists may be produced and pro-
cessed electronically. The governments of the
Federal States are authorised to lay down de-
tailed provisions by statutory order regulating
the maintenance of the schedules and lists, their
electronic submission, as well as the electronic
submission of accompanying documents and
their storage. They may also stipulate the data
format requirements for electronic submission.
The governments of the Federal States may del-
egate this power to the administration of justice
departments of the Federal States.

Insolvency administrators should maintain an
electronic creditor information system via which
every insolvency creditor who has filed a claim
can be given access in a commonly used file for-
mat to all decisions of the insolvency court, all
reports sent to the insolvency court which do not
concern only the claims of other creditors, and all
documents concerning the creditor’s own claims.
If in the preceding business year the debtor has
fulfilled at least two of the three criteria speci-
fied in section 22a (1), the insolvency administra-
tor must maintain an electronic creditor infor-
mation system and make the documents
specified in sentence 1 available for electronic
access without delay. The administrator shall
provide the parties entitled to view the docu-
ments with the information necessary for access
without delay.
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Section 6 — Immediate Appeal

(1)

The decisions of the insolvency court are subject
to appeal only in those cases in which this Code
provides the right of immediate appeal. The im-
mediate appeal shall be lodged with the insol-
vency court.

The period for lodging an appeal starts to run on
the date on which the decision is pronounced, or
if it not pronounced, on the date on which it is
served.

The decision on the appeal shall be effective only
when it becomes final and binding. The appeal
court may, however, order that the decision is ef-
fective immediately.

Section 7 (repealed)

Section 8 - Service

(1)

Service of documents is effected ex officio with-
out the document to be served requiring certifi-
cation. Service may be effected by posting the
document to the address of the addressee for
service; section 184 (2) sentences 1, 2 and 4 of the
Code of Civil Procedure [Zivilprozessordnung] ap-
ply with the necessary modifications. If service is
to be effected on domestic territory, the docu-
ment shall be deemed to have been served three
days after posting.

Service shall not be effected on persons whose
place of residence is unknown. If such persons
have a representative with authority to accept
service, service shall be effected on that
representative.

The insolvency court may instruct the insolvency
administrator to carry out the service of docu-
ments pursuant to subsection (1). He/she may
use third parties, in particular his/her own staff,
for effecting and recording the service of docu-
ments. The insolvency administrator shall add
the notes made by him/her in accordance with
section 184 (2) sentence 4 of the Code of Civil Pro-
cedure [Zivilprozessordnung] to the court files
without delay.

Section g — Public Announcements

(1)

(2

Public announcements are made by means of
centralised, national publication on the internet?;
publication may be made in extract form. The an-
nouncement shall accurately identify the debtor,
stating in particular its address and line of busi-
ness; it shall be deemed to have been made
when a further two days have elapsed since the
day of publication.

The insolvency court may decide on additional
publications if Federal State legislation makes

2 www.insolvenzbekanntmachungen.de

provision for this. The Federal Ministry of Justice
and Consumer Protection is authorised to regu-
late the details of the centralised, national publi-
cation on the internet by statutory order issued
with the approval of the Bundesrat. This shall, in
particular, stipulate time limits for deletion and
provisions ensuring that publications
1. are not tampered with and are complete and
up-to-date;
2. can be traced to their source at any time.

(3) Public announcement shall suffice as proof of
service on all parties to the proceedings even if
this Code prescribes separate service in addition.

Section 10 — Hearing of the Debtor

(1) If this Code provides for the debtor to be granted
a hearing, this may be omitted if the debtor re-
sides abroad and the hearing would unduly delay
the proceedings or if the debtor’s place of resi-
dence is unknown. In this case a representative
or relative of the debtor shall be heard.

(2) If the debtor is not a natural person, subsection
(1) applies with the necessary modifications in re-
lation to the hearing of persons authorised to
represent the debtor or who hold a participating
interest in the debtor. If the debtor is a legal en-
tity and the legal entity does not have a repre-
sentative body (no management), the persons
who hold a participating interest in the debtor
may be heard; subsection (1) sentence 1 applies
with the necessary modifications.

Section 10a — Preliminary Discussion

(1) A debtor who fulfils at least two of the three cri-
teria specified in section 22a (1) is entitled to a
preliminary discussion at the insolvency court
responsible for it concerning matters relevant for
the proceedings, in particular the requirements
for self-administration, the self-administration
strategy, the composition of the preliminary
creditors’ committee, the person to be appointed
as preliminary insolvency administrator or super-
visor, any further protective orders and authori-
sation to create preferential liabilities. If the
debtor is not entitled to a preliminary discussion
pursuant to sentence 1, the court may offer a pre-
liminary meeting at its own discretion.

(2) Wwith the approval of the debtor, the court can
hear creditors, in particular in order to discuss
their willingness to serve as members of a pre-
liminary creditors’ committee.

(3) The division on behalf of which the judge con-
ducts the preliminary discussion pursuant to
subsection (1) sentence 1 has jurisdiction for in-
solvency proceedings in respect of the assets of
the debtor during the six months after the pre-
liminary meeting.
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Part Two - Commencement of Insolvency
Proceedings. Assets Involved and Parties
to the Proceedings

Chapter One - Requirements for Commencement
and Preliminary Insolvency Proceedings

Section 11 - Admissibility of Insolvency Proceedings

(1) Insolvency proceedings may be commenced in
respect of the assets of any natural person or le-
gal entity. An unincorporated association is
equivalent to a legal entity in this respect.

(2) Insolvency proceedings may further be
commenced:
1. in respect of the assets of a company without
legal personality (general partnership, limited
partnership, registered partnership, partnership
under the Civil Code [Biirgerliches Gesetzbuch],
shipping partnership, European Economic Inter-
est Grouping);
2. inaccordance with sections 315 to 334, in respect
of adeceased’s estate, the joint marital property of
a continued community of property or the joint
marital property of a community of property
jointly managed by the spouses or life partners.

(3) After the dissolution of a legal entity or a com-
pany without legal personality the commence-
ment of insolvency proceedings is permitted as
long as the assets have not been distributed.

e N

Commentary:
In subsection (2) No. 1 and subsection (3),
the words “company without legal person-
ality” will be replaced with the words “part-
nership with legal personality” with effect
from 1January 2024 by the Act to Modernise
the Law on Partnerships (Personengesell-
schaftsrechtsmodernisierungsgesetz) (Fed-
\eral Law Gazette | 2021, p. 3436). )

Section 12 - Legal Entities under Public Law

(1) Insolvency proceedings may not be commenced
in respect of the assets
1. of the Federal Republic or a Federal State;

2. of a legal entity under public law which is sub-
ject to the supervision of a Federal State, if the
law of the Federal State so provides.

(2) If a Federal State has declared insolvency pro-
ceedings to be inadmissible in respect of the as-
sets of a legal entity in accordance with subsec-
tion (1) No. 2, in the event of its illiquidity or
overindebtedness its employees may apply to the
Federal State for the benefits which they would
be able to claim from the Employment Agency
pursuant to the provisions on insolvency pay con-
tained in the Third Book of the Code of Social

Security Law [Drittes Buch Sozialgesetzbuch] and
from the statutory insolvency insurance institu-
tion pursuant to the provisions of the Act to Im-
prove Occupational Pensions [Gesetz zur Verbes-
serung der betrieblichen Altersversorgung] if
insolvency proceedings had been commenced.

Section 13 — Application for Commencement of

(1)

Insolvency Proceedings

Insolvency proceedings shall only be commenced
on written application. The creditors and the
debtor are entitled to lodge the application. An
application by the debtor shall be accompanied
by a list of creditors and their claims. If the debtor
has a business operation that has not been dis-
continued, the list shall indicate in particular

1. the largest claims;

2. the largest secured claims;

3. the tax authorities’ claims;

4. the social security authorities’ claims and

5. claims arising under occupational pension
schemes.

In this case the debtor shall also give particulars
of the total assets, the sales revenue and the
average number of employees in the preceding
business year. The particulars pursuant to sen-
tence 4 are obligatory if

1. the debtor applies for self-administration;

2. the debtor fulfils the criteria specified in sec-
tion 22a (1) or

3. an application has been made for the appoint-
ment of a preliminary creditors’ committee.

A declaration shall be attached to the list pursu-
ant to sentence 3 and the particulars pursuant to
sentences 4 and 5 stating that the information
provided is accurate and complete.

The application may be withdrawn up until the
court orders commencement of insolvency pro-
ceedings or the application is refused with final
effect.

If the application for commencement of insol-
vency proceedings is inadmissible, the insolvency
court shall invite the applicant to remedy the de-
ficiency without delay and shall grant him/her a
reasonable period of time in which to do so.

The Federal Ministry of Justice and Consumer
Protection is authorised to introduce a form to be
used by the debtor for lodging an application by
means of statutory order issued with the ap-
proval of the Bundesrat. Insofar as a form is in-
troduced pursuant to sentence 1, the debtor
must use this form. Different forms may be intro-
duced by the courts for proceedings that are pro-
cessed electronically and for proceedings that
are not processed electronically.
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Section 13a — Application for the Establishment of a

(1)

Place of Group Jurisdiction

The following information must be specified in
an application under section 3a (1):

1. name, registered office and objects and also
the total assets, sales revenue and average num-
ber of employees in the last financial year of the
other group-affiliated undertakings which are
not merely of secondary importance to the cor-
porate group; corresponding information should
be provided for the remaining group-affiliated
undertakings;

2. the reasons why concentration of proceedings
at the insolvency court seised of the matter is in
the common interest of the creditors;

3. whether continuation or reorganisation of the
corporate group or part thereof is being
pursued;

4. which group-affiliated undertakings are insti-
tutions within the meaning of section 1 (1b) of
the Banking Act [Kreditwesengesetz], financial
holding companies within the meaning of sec-
tion 1 (3a) KWG, capital investment companies
within the meaning of section 17 (1) of the Invest-
ment Code [Kapitalanlagegesetzbuch], payment
service providers within the meaning of section 1
(1) of the Payment Services Supervision Act [Zahl-
ungsdiensteaufsichtsgesetz] or insurance under-
takings within the meaning of section 7 No. 33 of
the Act on the Supervision of Insurance Under-
takings [Versicherungsaufsichtsgesetz] and

5. the group-affiliated debtors in relation to
which the commencement of insolvency pro-
ceedings has been applied for or proceedings
have been commenced, including the insolvency
court having jurisdiction and the case number.
The most recent consolidated accounts for the
corporate group must be annexed to the applica-
tion under section 3a (1). If these are not availa-
ble, the most recent annual accounts of the un-
dertakings in the group which are not merely of
secondary importance to the corporate group
must be annexed. The annual accounts of the re-
maining undertakings in the corporate group
should be annexed.

Section 14 — Application by a Creditor

(1)

An application by a creditor is admissible if the
creditor has a legal interest in the commence-
ment of insolvency proceedings and substanti-
ates its claim and the grounds for commence-
ment of insolvency proceedings by prima facie
evidence. The application shall not become inad-
missible solely on account of the claim being
satisfied.

If the application is admissible, the insolvency
court shall hear the debtor.

®3)

If the creditor’s claim is satisfied after the appli-
cation has been lodged, the debtor must bear the
costs of the proceedings if the application is re-
jected as unfounded. The debtor must also bear
the costs if the application of a creditor is re-
jected by reason of a non-public stabilisation or-
der pursuant to the Business Stabilisation and
Restructuring Act [Unternehmensstabilisierungs-
und -restrukturierungsgesetz] which is effective
at the time the application is lodged and the
creditor could not have known of the stabilisa-
tion order.

Section 15 - Right of Legal Entities and Companies

(1)

without Legal Personality to Apply for Com-
mencement of Insolvency Proceedings

In addition to the creditors, any member of the
representative body or, in the case of a company
without legal personality or of a partnership lim-
ited by shares, any general partner, and also any
liquidator is entitled to apply for commencement
of insolvency proceedings relating to the assets
of a legal entity or of a company without legal
personality. In the case of a legal entity with no
management, each shareholder, and in the case
of a stock corporation or a cooperative, in addi-
tion each member of the supervisory board, is
also entitled to apply for commencement of in-
solvency proceedings.

If the application is not lodged by all members of
the representative body, all general partners, all
shareholders of the legal entity, all members of
the supervisory board or all liquidators, it shall be
admissible if grounds for commencement of in-
solvency proceedings are demonstrated to the
satisfaction of the court. In addition, if an appli-
cation is lodged by shareholders of a legal entity
or members of the supervisory board, the lack of
management shall also be demonstrated to the
satisfaction of the court. The insolvency court
shall hear the remaining members of the repre-
sentative body, general partners, shareholders of
the legal entity, members of the supervisory
board or liquidators.

If none of the general partners of a company
without legal personality is a natural person,
subsections (1) and (2) shall apply with the neces-
sary modifications to the members of the repre-
sentative body and the liquidators of the part-
ners authorised to represent the company. The
same shall apply if the connection between the
companies continues in this form.
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. N
Commentary:
In the title, the words “companies without
legal personality” will be replaced with the
words “partnerships with legal personality”
with effect from 1January 2024 by the Act
to Modernise the Law on Partnerships (Per-
sonengesellschaftsrechtsmodernisierungsge-
setz) (Federal Law Gazette | 2021, p. 3436). In
subsection (1) sentence 1 and subsection (3)
sentence 1, the words “company without le-
gal personality” will be replaced by the
words “partnership with legal personality”.

Section 15a - Obligation of Legal Entities and Compa-

(1)

nies without Legal Personality to Apply for
Commencement of Insolvency Proceedings

If a legal entity becomes illiquid or overindebted,
the members of the representative body or the
liquidators must apply for commencement of in-
solvency proceedings without undue delay. The
application must be lodged no later than three
weeks after the occurrence of illiquidity and six
weeks after the occurrence of overindebtedness.
The same shall apply to the members of the rep-
resentative body of the partners authorised to
represent the company or the liquidators in the
case of a company without legal personality
where none of the general partners is a natural
person; this shall not apply if the general part-
ners include another company which has a natu-
ral person as general partner.

In the case of a company within the meaning of
subsection (1) sentence 3, subsection (1) shall ap-
ply with the necessary modifications if the mem-
bers of the representative body of the partners
authorised to represent the company are, in turn,
companies in which none of the general partners
is a natural person, or if the connection between
the companies continues in this form.

In the event that a company with limited liability
has no management, each shareholder, and in
the event that a stock corporation or a co-opera-
tive has no management, each member of the
supervisory board, is obliged to lodge an applica-
tion for commencement of insolvency proceed-
ings unless such person was unaware of the
company’s illiquidity and overindebtedness or
lack of management.

Anyone who, contrary to subsection (1) sentence
1 and sentence 2, also in conjunction with sen-
tence 3 or subsection (2) or subsection (3),

1. does not apply for commencement of insol-
vency proceedings or does not apply within the
specified time limit or

2. does not apply correctly

shall be punished by imprisonment for up to
three years or by a fine.

If the offender in the cases specified in subsec-
tion (4) acts negligently, the punishment shall be
imprisonment for up to one year or a fine.

In the case of subsection (4), number 2, also in
conjunction with subsection (5), the offence shall
be punishable only if the application for com-
mencement of insolvency proceedings was re-
fused as inadmissible with final effect.
Subsections (1) to (6) are not applicable to asso-
ciations and foundations to which section 42 (2)
of the Civil Code [Biirgerliches Gesetzbuch]
applies.

~

Commentary: h
In the title, the words “companies without
legal personality” will be replaced with the
words “partnerships with legal personality”
with effect from 1January 2024 by the Act
to Modernise the Law on Partnerships (Per-
sonengesellschaftsrechtsmodernisierungsge-
setz) (Federal Law Gazette | 2021, p. 3436). In
subsection (1) sentence 3, the words “com-
pany without legal personality” will be re-
placed by the words “partnership with legal

\personality".

/

Section 15b — Payments in the case of llliquidity and

()

Overindebtedness; Limitation Period

After a legal entity has become illiquid or over-
indebted, the members of the representative
body and liquidators of the legal entity obligated
to apply for commencement of insolvency pro-
ceedings under section 15a (1) sentence 1 are no
longer permitted to make payments on its be-
half. This does not apply to payments which are
consistent with the due care of a prudent and
conscientious manager.

Subject to subsection (3), payments made in the
ordinary course of business, particularly those
that serve to maintain business operations, are
deemed consistent with the due care of a pru-
dent and conscientious manager. During the pe-
riod for timely lodging of an application pursu-
ant to section 15a (1) sentences 1 and 2, this
applies for only as long as the parties obligated
to apply for commencement of insolvency pro-
ceedings pursue measures to permanently elimi-
nate the material insolvency or to prepare an ap-
plication for commencement of insolvency
proceedings with the due care of a prudent and
conscientious manager. Payments that are made
in the period between the lodging of the applica-
tion and the commencement of insolvency pro-
ceedings are deemed consistent with the due
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(5)

care of a prudent and conscientious manager if
they are made with the consent of a preliminary
insolvency administrator.

If the time limit for timely lodging of an applica-
tion pursuant to section 15a (1) sentences 1and 2
has passed and the party obligated to apply for
commencement of insolvency proceedings has
not done so, payments are not generally compat-
ible with the due care of a prudent and conscien-
tious manager.

If payments are made contrary to subsection (1),
the parties obligated to apply for commencement
of insolvency proceedings must reimburse the le-
gal entity. If the creditors of the legal entity have
incurred a lesser loss, the obligation to pay com-
pensation is limited to compensation for that loss.
Insofar as the reimbursement or compensation is
required to satisfy the creditors of the legal entity,
the obligation shall not be excluded by reason of
the fact that these parties acted in compliance
with a resolution of a body of the legal entity. If
the legal entity waives reimbursement or com-
pensation claims or enters into a settlement in re-
spect of these claims, the waiver or settlement is
ineffective. This does not apply if the party owing
the reimbursement or compensation is illiquid
and enters into a settlement with its creditors in
order to avoid insolvency proceedings, if the obli-
gation to reimburse or pay compensation is dealt
with in an insolvency plan or if an insolvency ad-
ministrator is acting for the legal entity.
Subsection (1) sentence 1 and subsection (4) also
apply for payments to persons who hold a par-
ticipating interest in the legal entity insofar as
such payments necessarily led to the illiquidity of
the legal entity, unless this was not apparent
even with exercise of the due care referred to in
subsection (1) sentence 2. Sentence 1is not appli-
cable to cooperatives.

Subsections (1) to (5) also apply to the members
of the representative body of the partners au-
thorised to represent the company who are obli-
gated to lodge an application for commence-
ment of insolvency proceedings pursuant to
section 15a (1) sentence 3 and subsection (2).
Claims based on the foregoing provisions become
time-barred after five years. If the legal entity is
quoted at the time of the breach of obligation,
the claims become time-barred after 10 years.
There is no breach of tax payment obligations if
between the occurrence of illiquidity pursuant to
section 17 or overindebtedness pursuant to sec-
tion 19 and the decision of the insolvency court
on the application for commencement of insol-
vency proceedings tax claims are not satisfied or
are not satisfied in good time, provided that the
parties obligated to apply for commencement of

insolvency proceedings comply with their obliga-
tions under section 15a. If contrary to the obliga-
tion under section 15a an application for com-
mencement of insolvency proceedings is lodged
late, the foregoing applies only to tax claims fall-
ing due following the appointment of a prelimi-
nary insolvency administrator or the ordering of
interim self-administration. If insolvency pro-
ceedings are not commenced and this is attribut-
able to a breach of duty by the parties obligated
to apply for commencement of insolvency pro-
ceedings, sentences 1and 2 do not apply.

Section 16 — Ground for Commencement
It is a prerequisite for commencement of insol-
vency proceedings that a ground for commence-
ment exists.

Section 17 - llliquidity

(1) The general ground for commencement of pro-
ceedings is illiquidity.

(2) The debtor is deemed illiquid if it is unable to
meet its due payment obligations. llliquidity
shall generally be presumed if the debtor has
stopped making payments.

Section 18 — Imminent llliquidity

(1) Ifthe debtor applies for commencement of insol-
vency proceedings, imminent illiquidity is also a
ground for commencement of proceedings.

(2) The debtor faces imminent illiquidity if it is likely
to be unable to meet existing payment obliga-
tions when they fall due. In general, a forecast
period of 24 months is to be taken as a basis.

(3) Inthe case of a legal entity or a company without
legal personality, if the application is not lodged
by all members of the representative body, all
general partners or all liquidators, subsection (1)
shall only be applicable if the applicant or appli-
cants is or are entitled to represent the legal en-
tity or company.

. N
Commentary:
In subsection (3), the words “company with-
out legal personality” will be replaced with
the words “partnership with legal personal-
ity” with effect from 1January 2024 by the
Act to Modernise the Law on Partnerships
(Personengesellschaftsrechtsmodernisierungs-
gesetz) (Federal Law Gazette | 2021, p. 3436).

Section 19 — Overindebtedness
(1) In the case of a legal entity, overindebtedness is
also a ground for commencement of proceedings.
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(2) Overindebtedness exists if the debtor’s assets no
longer cover its existing liabilities, unless the
continued operation of the enterprise during the
next twelve months is substantially likely in the
circumstances. Claims to repayment of share-
holder loans or claims arising out of legal acts
corresponding in economic terms to such loans
which the creditor and debtor have agreed pur-
suant to section 39 (2) will be subordinated in in-
solvency proceedings to the claims specified in
section 39 (1) Nos 1to 5 are not to be taken into
consideration in relation to the liabilities in terms
of sentence 1.

(3) If a company without legal personality does not
have a natural person as general partner, subsec-
tions (1) and (2) shall apply with the necessary
modifications. This shall not apply if the general
partners include another company which has a
natural person as general partner.

. N

Commentary:
In subsection (3) sentence 1, the words
“company without legal personality” will be
replaced with the words “partnership with
legal personality” with effect from 1January
2024 by the Act to Modernise the Law on
Partnerships (Personengesellschaftsrechts-
modernisierungsgesetz) (Federal Law Gazette

12021, p. 6).
\ P- 3436) Y,

Section 20 — Obligation of Disclosure and Co-opera-
tion during Preliminary Insolvency Proceedings.
Reference to Discharge of Residual Debt

(1)  If the application is admissible, the debtor must
provide the insolvency court with the information
it requires to decide on the application and other-
wise support the court in the performance of its
duties. Sections 97, 98 and 101 (1) sentences 1and
2 and (2) apply with the necessary modifications.

(2) If the debtor is a natural person, he/she shall be
informed that he/she may obtain discharge of
residual debt pursuant to sections 286 to 303a.

Section 21— Interim Measures Order

(1) Until the application has been decided the insol-
vency court shall take all measures which appear
necessary to prevent any changes in the debtor’s
financial position to the prejudice of the credi-
tors. The debtor has the right of immediate ap-
peal against the ordering of the measure.

(2) The court may in particular
1. appoint a preliminary insolvency administra-
tor to whom section 8 (3) and sections 56 to 56b
and 58 to 66 and 296a apply with the necessary
modifications;

1a. establish a preliminary creditors’ committee
to which section 67 (2, 3) and sections 69 to 73
apply with the necessary modifications; persons
who only became creditors upon commence-
ment of proceedings may also be appointed as
members of the creditors’ committee;

2. issue a general restraint order against the
debtor prohibiting disposals of assets or order
that disposals by the debtor require the approval
of the preliminary insolvency administrator to be
effective;

3. order a prohibition or temporary suspension of
compulsory enforcement measures against the
debtor unless immovable assets are involved;

4. issue an interim postal redirection order to
which sections 99 and 101 (1) sentence 1 apply
with the necessary modifications;

5. order that assets which would be covered by
section 166 or in respect of which segregation
could be claimed in the event of commencement
of proceedings may not be realised or collected
by the creditor and that such assets may be used
for the continued operation of the debtor’s
enterprise insofar as they are of substantial
importance for this purpose; section 169 sen-
tences 2 and 3 apply with the necessary modifica-
tions; the creditor shall be compensated for any
loss in value resulting from such use by regular
payments. The obligation to make compensation
payments exists only insofar as the loss in value
resulting from the use impairs the security of the
creditor entitled to separate satisfaction. If the
preliminary insolvency administrator collects a
debt assigned to secure a claim in place of the
creditor, sections 170 and 171 shall apply with the
necessary modifications.

The ordering of protective measures does not
affect the validity of disposals of financial collat-
eral pursuant to section 1 (17) of the Banking Act
[Kreditwesengesetz] and the validity of the settle-
ment of claims and performance under payment
orders, orders between payment service provid-
ers or intermediaries or orders for the transfer of
securities brought into systems pursuant to sec-
tion 1(16) of the Banking Act [Kreditwesengesetz].
This shall apply even if a transaction of this type
by the debtor is carried out and settled or finan-
cial collateral is provided on the day the order is
made and the other party proves that it neither
knew nor ought to have known of the court
order; if the other party is a system operator or a
participant in the system, the day on which the
order is made shall be determined in accordance
with the meaning of business day in section 1
(16b) of the Banking Act [Kreditwesengesetz].

If other measures are insufficient, the debtor
may be compelled to appear before the court and
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be taken into custody after being heard. If the
debtor is not a natural person the same shall ap-
ply with the necessary modifications to the
members of its representative body. Section 98
(3) applies with the necessary modifications to
the ordering of detention.

Section 22 - Legal Status of the Preliminary

(1)

(2)

3)

Insolvency Administrator

If a preliminary insolvency administrator is ap-
pointed and a general prohibition of disposal is
imposed on the debtor, the right to manage and
dispose of the debtor’s assets vests in the pre-
liminary insolvency administrator. In this event
the preliminary insolvency administrator shall:

1. secure and preserve the debtor’s assets;

2. continue an enterprise operated by the debtor
until the decision on commencement of insol-
vency proceedings, unless the insolvency court
consents to the closure of the enterprise in order
to avoid a substantial reduction in the assets;

3. investigate whether the debtor’s assets will
cover the costs of the proceedings; the court may
in addition instruct the preliminary insolvency
administrator as an expert to investigate whether
there is a ground for commencement of proceed-
ings and what prospects exist for the debtor’s
enterprise to continue.

If a preliminary insolvency administrator is ap-
pointed without a general prohibition of dis-
posal being imposed on the debtor, the court
shall determine the duties of the preliminary in-
solvency administrator. Such duties are not per-
mitted to exceed the duties pursuant to subsec-
tion (1) sentence 2.

The preliminary insolvency administrator is enti-
tled to enter the debtor’s business premises and
conduct investigations there. The debtor shall per-
mit the preliminary insolvency administrator to
inspect its books and business records. The debtor
shall provide the preliminary insolvency adminis-
trator with all necessary information and support
him/her in the performance of his/her duties; sec-
tions 97,98 and 101 (1) sentences 1and 2 and 101 (2)
apply with the necessary modifications.

Section 22a — Appointment of a Preliminary Creditors’

(1)

Committee

The insolvency court shall establish a preliminary
creditors’ committee pursuant to section 21 (2)
number 1a if the debtor has fulfilled at least two
of the following three criteria in the previous
business year:

1. a balance sheet total of at least EUR 6,000,000
after deduction of any losses exceeding equity
within the meaning of section 268 (3) of the
Commercial Code [Handelsgesetzbuch];

2. sales revenues of at least EUR 12,000,000 in
the last 12 months prior to the balance sheet
date;
3. an annual average of at least fifty employees.

(2) On application by the debtor, the preliminary in-
solvency administrator or a creditor, the court
shall appoint a preliminary creditors’ committee
pursuant to section 21 (2) number 1a if the poten-
tial members of the preliminary creditors’ com-
mittee are named and a declaration of consent
by those persons is attached to the application.

(3) A preliminary creditors’ committee shall not be
appointed if the debtor’s business operations
have ceased, if the establishment of a prelimi-
nary creditors’ committee is disproportionate in
view of the anticipated value of the insolvency
estate or if the establishment of the committee
would cause a delay leading to a prejudicial
change in the debtor’s financial position.

(4) At the court’s request, the debtor or the prelimi-
nary insolvency administrator shall name potential
members of the preliminary creditors’ committee.

Section 23 — Publication of Restrictions on Disposals

(1) The decision ordering any of the restrictions on
disposals specified in section 21 (2) No. 2 and the
appointment of a preliminary insolvency admin-
istrator shall be published. It shall be served sep-
arately on the debtor, on persons who have lia-
bilities towards the debtor and on the
preliminary insolvency administrator. The debt-
or’s debtors shall be requested at the same time
to pay their liabilities only in compliance with the
decision.

(2) Ifthe debtor is registered in the Commercial Reg-
ister, Register of Cooperatives, Register of Part-
nerships or Register of Associations, the insol-
vency court registry shall send an official copy of
the decision to the registration court.

(3) Sections 32 and 33 apply with the necessary modi-
fications in respect of the registration of restric-
tions on disposals in the Land Register, the Regis-
ter of Ships, the Register of Ships under
Construction and the Register of Liens on Aircraft.
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Commentary:

In subsection (2), the words “Commercial
Register, Register of Cooperatives, Register
of Partnerships or Register of Associations”
will be replaced by the words “Commercial
Register, Register of Cooperatives, Register
of Companies, Register of Partnerships or
Register of Associations” with effect from
1 January 2024 by the Act to Modernise the
Law on Partnerships (Personengesellschafts-
rechtsmodernisierungsgesetz) (Federal Law
Gazette | 2021, p. 3436).

In section 23 (2), the words “or Register of
Associations” will be replaced with a
comma and the words “Register of Associa-
tions or Register of Foundations”, and the
words “or in the case of the Register of
Foundations the registry authority” will be
inserted after the word “registration court”
with effect from 1January 2026 by the Act to
Harmonise Foundation Law and Amend the
Infectious Diseases Protection Act (Gesetz
zur Vereinheitlichung des Stiftungsrechts und
zur Anderung des Infektionsschutzgesetz)
(Federal Law Gazette | 2021, p. 2947). )

Section 24 - Effects of the Restrictions on Disposals

(1)

b))

Sections 81and 82 apply with the necessary mod-
ifications in relation to any breach of the restric-
tions on disposals specified in section 21 (2) No. 2.
If the right to dispose of an asset of the debtor
has vested in a preliminary insolvency adminis-
trator, section 85 (1) sentence 1 and section 86
shall apply with the necessary modifications in
relation to the resumption of pending court
proceedings.

Section 25 — Revocation of the Protective Measures

(1)

If the protective measures are revoked, section 23
shall apply with the necessary modifications to
the public announcement of the revocation of a
restriction on disposals.

If the right to dispose of the assets of the debtor
has vested in a preliminary insolvency adminis-
trator, the preliminary insolvency administrator
shall discharge the costs incurred and fulfil the
obligations entered into by him/her out of the
assets administered by him/her prior to the revo-
cation of his/her appointment. The same shall
apply in respect of liabilities arising out of con-
tracts for continuing obligations insofar as the
preliminary insolvency administrator has
claimed counter-performance in respect of the
assets administered by him/her.

Section 26 — Refusal of Application due to Insufficient

(1

Assets

The insolvency court shall refuse the application
for commencement of insolvency proceedings if
the debtor’s assets are likely to be insufficient to
cover the costs of the proceedings. The applica-
tion shall not be refused if sufficient funds are
advanced or if the costs are deferred pursuant to
section ga. The order shall be published without
delay.

The court shall order that any debtor in respect of
whom an application to commence insolvency
proceedings has been refused for deficiency of
assets be entered in the list of debtors pursuant
to Section 882b of the Code of Civil Procedure
[Zivilprozessordnung] and shall immediately
transmit the order electronically to the central
enforcement court pursuant to Section 882h (1)
of the Code of Civil Procedure [Zivilprozessord-
nung]. Section 882c (3) of the Code of Civil Proce-
dure [Zivilprozessordnung] applies with the nec-
essary modifications.

Anyone who has made an advance payment pur-
suant to subsection (1) sentence 2 may claim re-
imbursement of the advanced amount from any
person who, contrary to the provisions of insol-
vency or company law, has intentionally or negli-
gently and in breach of duty failed to lodge an
application for commencement of insolvency
proceedings. If a dispute arises as to whether the
person acted intentionally or negligently and in
breach of duty, such person shall bear the burden
of proof.

Any person who, contrary to the provisions of in-
solvency or company law, has intentionally or
negligently and in breach of duty failed to lodge
an application for commencement of insolvency
proceedings is obliged to make the advance pay-
ment pursuant to subsection (1) sentence 2. If a
dispute arises as to whether the person acted in-
tentionally or negligently and in breach of duty,
such person shall bear the burden of proof. Pay-
ment of the advance payment may be requested
by the preliminary insolvency administrator and
by any person who has a justified financial claim
against the debtor.

Section 26a — Remuneration of the Preliminary

(1

Insolvency Administrator

If insolvency proceedings are not commenced,
the insolvency court shall make an order deter-
mining the preliminary insolvency administra-
tor’s remuneration and reimbursable expenses.
The determination shall be made against the
debtor unless the application for commence-
ment of insolvency proceedings is inadmissible
or not well-founded and the applicant creditor is
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guilty of gross negligence. In this case the pre-
liminary insolvency administrator’s remunera-
tion and reimbursable expenses shall be imposed
on and awarded against the creditor in whole or
in part. Gross negligence shall be assumed in par-
ticular if the application had no prospect of suc-
cess from the outset and the creditor should
have recognised this. The order shall be served
on the preliminary insolvency administrator and
on the party responsible for the preliminary in-
solvency administrator’s costs. The provisions of
the Code of Civil Procedure [Zivilprozessordnung]
concerning compulsory enforcement based on
cost assessment orders apply with the necessary
modifications.

The preliminary insolvency administrator and
the party responsible for the preliminary insol-
vency administrator’s costs have the right of im-
mediate appeal against the order. Section 567 (2)
of the Code of Civil Procedure [Zivilprozessord-
nung] applies with the necessary modifications.

Section 27 — Order Commencing Proceedings

(1)

(2

If insolvency proceedings are commenced, the
insolvency court shall appoint an insolvency ad-
ministrator. Section 270 remains unaffected.
The order commencing proceedings shall
contain:

1. the debtor’s company name or surname and
first names, date of birth, registration court,
registration number under which the debtor is
entered in the Commercial Register, branch of
business or occupation and place of business or
place of residence;

2. name and address of the insolvency
administrator;

3. the time when the order was made;

4. the grounds on which the court did not follow
a unanimous proposal from the preliminary cred-
itors’ committee as to the person to be the
appointed as administrator; the name of the pro-
posed person shall not be mentioned.

5. an abstract representation of the time limits
for deletion applicable to personal data pursuant
to section 3 of the Ordinance regarding Public
Announcements on the Internet in Insolvency
Proceedings of 12 February 2002 (as published in
the Federal Law Gazette, see BGBI. | p. 677), last
amended by Article 2 of the Act of 13 April 2007
(as published in the Federal Law Gazette, see
BGBI. 1 p. 509).

If the time when the order commencing proceed-
ings is made is not stated, it shall be deemed to
have been made at midday on the day on which
the order is issued.

. N
Commentary:

In subsection (2) No. 1, the words “in the
Commercial Register” will be deleted with
effect from 1 January 2024 by the Act to
Modernise the Law on Partnerships (Person-
engesellschaftsrechtsmodernisierungsgesetz)
(Federal Law Gazette | 2021, p. 3436). )

Section 28 — Requests to Creditors and Debtors

(1)

In the order commencing proceedings the credi-
tors shall be requested to file their claims with
the insolvency administrator within a specified
period in compliance with section 174. The period
shall amount to not less than two weeks and not
more than three months.

In the order commencing proceedings the credi-
tors shall be requested to inform the administra-
tor without delay of the security interests they
claim to have in movable assets or rights of the
debtor. Details must be provided of the asset in
which the security interest is claimed, the nature
and reason for the creation of the security inter-
est and also the secured claim. Anyone who in-
tentionally or negligently fails to provide or de-
lays in providing such information shall be liable
for the resulting damage.

In the order commencing proceedings, a request
shall be made to persons who have liabilities to-
wards the debtor that they should no longer ren-
der performance to the debtor but instead to the
administrator.

Section 29 — Scheduling of Dates

(1)

(2)

In the order commencing proceedings the insol-
vency court shall schedule dates for:

1. a meeting of creditors to decide on the future
course of the insolvency proceedings on the basis
of a report by the insolvency administrator (report
meeting); the date for the meeting should not be
fixed more than six weeks in advance and may
not be fixed more than three months in advance;

2. a meeting of creditors to verify the claims filed
(verification meeting); the period between the
expiry of the time limit for filing claims and the
verification meeting shall amount to at least one
week and not more than two months.

The meetings may be combined. The court shall
dispense with the report meeting if the debtor’s
financial circumstances are straightforward and
the number of creditors or the amount of the
debts is small.
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Section 30 - Publication of the Order Commencing

(1)
()

®3)

Proceedings

The insolvency court registry shall publish the or-
der commencing proceedings immediately.

The order shall be served separately on the debt-
or’s creditors and debtors and on the debtor
itself.

(repealed)

Section 31— Commercial Register, Register of Coop-

eratives, Register of Partnerships and Register of
Associations

If the debtor is registered in the Commercial Reg-
ister, Register of Cooperatives, Register of Partner-
ships or Register of Associations, the insolvency
court registry shall forward to the registration
court:

1. an official copy of the order commencing pro-
ceedings in the event that insolvency proceed-
ings are commenced;

2. an official copy of the order refusing the appli-
cation in the event that the application for com-
mencement of insolvency proceedings is refused
due to insufficient assets and if the debtor is a
legal entity or a company without legal personal-
ity which will be dissolved as a result of the refusal
of the application due to insufficient assets.

C Commentary: h
In the title and the part of the sentence be-
fore No. 1, the words “Commercial Register,
Register of Cooperatives, Register of Part-
nerships and Register of Associations” will
be replaced with the words “Commercial
Register, Register of Cooperatives, Register
of Companies, Register of Partnerships or
Register of Associations” with effect from
1 January 2024 by the Act to Modernise the
Law on Partnerships (Personengesellschafts-
rechtsmodernisierungsgesetz) (Federal Gazette
12021, p. 3436). In No. 2, the words “company
without legal personality” will be replaced
by the words “partnership with legal
personality”.

Section 31is amended as follows with effect
from 1January 2026 by the Act to Harmo-
nise Foundation Law and Amend the Infec-
tious Diseases Protection Act (Gesetz zur
Vereinheitlichung des Stiftungsrechts und
zur Anderung des Infektionsschutzgesetz)
(Federal Law Gazette | 2021, p. 2947): a) In the
title, the words “and Register of Associa-
tions” will be replaced by a comma and the
\words “Register of Associations and )

/Register of Foundations”. b) In the clause be—\
fore No. 1, the words “or Register of Associa-
tions” will be replaced by a comma and the
words “Register of Associations or Register
of Foundations” and the words “or in the
case of the Register of Foundations the regis-
try authority” will be inserted after the word

\“registration court”.

/

Section 32 - Land Register

()

Commencement of the insolvency proceedings
shall be registered in the Land Register:

1. in respect of plots of land for which the debtor
is registered as owner;

2. in respect of the debtor’s registered rights in
plots of land and in registered rights if there are
concerns, based on the type of rights and in the
circumstances, that the insolvency creditors
would be disadvantaged in the absence of
registration.

If the insolvency court is aware of such plots of
land or rights it shall request the Land Registry ex
officio to make the registration. The insolvency
administrator may also request the Land Registry
to make the registration.

If the administrator releases or sells a plot of land
or a right in respect of which commencement of
insolvency proceedings has been registered, on
application the insolvency court shall request
that the Land Registry delete the entry. The insol-
vency administrator may also request that the
Land Registry delete the entry.

Section 33 - Ships and Aircraft Registers

Section 32 applies with the necessary modifica-
tions to the registration of commencement of
insolvency proceedings in the Register of Ships,
Register of Ships under Construction and Regis-
ter of Liens on Aircraft. In this case the ships,
ships under construction and aircraft entered in
these registers take the place of plots of land and
the registration court takes the place of the Land
Register.

Section 34 — Appeal

(1

If commencement of insolvency proceedings is
refused, the applicant and, if the application is
refused pursuant to section 26, the debtor, has
the right of immediate appeal.

If insolvency proceedings are commenced, the
debtor has the right of immediate appeal.

Once the decision revoking the order commenc-
ing proceedings becomes final, termination of
the proceedings shall be published. Section 200
(2) sentence 2 applies with the necessary modifi-
cations. The effects of legal acts which have been
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carried out by or with the insolvency administra-
tor shall be unaffected by termination of the
proceedings.

Chapter Two - Insolvency Estate. Classification
of Creditors

Section 35 — Definition of Insolvency Estate

(1)

)]

Insolvency proceedings cover all of the assets
which belong to the debtor at the time when the
proceedings are commenced and which the
debtor acquires during the proceedings (insol-
vency estate).

If the debtor pursues an activity as a self-em-
ployed person or intends to pursue such an activ-
ity in the near future, the insolvency administra-
tor shall declare to him/her whether the assets
from the self-employed activity belong to the in-
solvency estate and whether claims arising out
of this activity can be asserted in the insolvency
proceedings. Section 295a applies with the nec-
essary modifications. On application by the credi-
tors’ committee, or, if one has not been ap-
pointed, the creditors’ meeting, the insolvency
court shall order the declaration to be invalid.

(3) The debtor shall inform the administrator without

(4)

delay of the assumption or resumption of an ac-
tivity as a self-employed person. If the debtor
asks the administrator for release of such activ-
ity, the administrator shall respond to the re-
quest without delay and within one month at
the latest.

The insolvency administrator’s declaration shall
be notified to the court. The court shall publish
the declaration and the order concerning its
invalidity.

Section 36 — Objects Exempted from Attachment

(1)

Objects not subject to compulsory enforcement
do not form part of the insolvency estate. Sec-
tions 850, 850a, 850c¢, 850€, 850f (1), sections
850g to 850k, 851c and 851d of the Code of Civil
Procedure [Zivilprozessordnung] apply with the
necessary modifications.

However, the insolvency estate includes

1. the debtor’s business records; statutory obli-
gations governing the retention of documents
remain unaffected;

2. if the debtor is self-employed, the objects pur-
suant to section 811 (1) No. 1 (b) and animals pur-
suant to section 811 (1) No. 8 (b) of the Code of
Civil Procedure [Zivilprozessordnung]; not
included are objects required for continuation of
a gainful occupation consisting in the provision
of personal services..

Objects which constitute normal household
goods and which are used in the debtor’s

household shall not form part of the insolvency
estate if it is readily apparent that their disposal
would only yield proceeds out of all proportion to
their value.

(4) The insolvency court has jurisdiction to decide
whether an object is liable to compulsory en-
forcement under the provisions specified in sub-
section (1) sentence 2. The insolvency administra-
tor may file the request in place of a creditor.
Sentences 1and 2 apply with the necessary modi-
fications to preliminary insolvency proceedings.

Section 37 - Joint Marital Property in a Community of
Property

(1) If, under the marital property regime of commu-
nity of property, the joint marital property is
managed by only one spouse and insolvency pro-
ceedings are commenced against this spouse, the
joint marital property shall form part of the insol-
vency estate. No partitioning of the joint marital
property shall take place. The joint marital prop-
erty shall not be affected by insolvency proceed-
ings commenced against the other spouse.

(2) If the spouses both manage the joint marital
property, insolvency proceedings commenced
against one spouse shall not affect the joint mar-
ital property.

(3) Subsection (1) applies to a continued community
of property, provided that the surviving spouse
takes the place of the spouse who managed the
joint marital property alone and the late spouse’s
descendants take the place of the other spouse.

(4) Subsections (1) to (3) apply with the necessary
modifications to life partners.

Section 38 - Definition of Insolvency Creditor
The insolvency estate serves to satisfy the per-
sonal creditors who have a justified financial
claim against the debtor at the time of com-
mencement of insolvency proceedings (insol-
vency creditors).

Section 39 — Subordinated Insolvency Creditors

(1) The following claims are subordinated to all
other claims of the insolvency creditors; they
shall be satisfied in the following order and in
proportion to their respective amounts if they
have equal ranking:
1. the interest and penalties for late payment
accruing on the claims of the insolvency creditors
since commencement of the insolvency
proceedings;
2. the costs incurred by the individual insolvency
creditors through their participation in the
proceedings;
3. fines, administrative fines, administrative pen-
alties and periodic penalty payments, and also
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the incidental legal consequences of a criminal or
administrative offence resulting in liability for a
monetary payment;

4. claims to gratuitous performance by the
debtor;

5. pursuant to subsections (4) and (5) claims for
repayment of a shareholder loan or claims aris-
ing out of legal acts corresponding in economic
terms to such a loan.

Sentence 1 No. 5 is not applicable if a state devel-
opment bank or a subsidiary of such bank has
granted a loan to an enterprise in which the state
development bank or subsidiary holds a partici-
pating interest or has undertaken another legal
act economically equivalent to the grant of a loan.
Claims which creditor and debtor have agreed
will be subordinated in insolvency proceedings
shall be satisfied, in case of doubt as to their rank-
ing, after the claims specified in subsection (1).
The interest on the claims of subordinated insol-
vency creditors and the costs incurred by these
creditors through their participation in the proceed-
ings rank equally with the claims of these creditors.
Subsection (1) No. 5 applies to companies that
have neither a natural person nor a company in
which a general partner is a natural person as
general partner. If a creditor acquires shares
upon imminent or existing illiquidity of the com-
pany or its overindebtedness for the purpose of
its reorganisation, until the viable recovery of the
company has been achieved this shall not lead to
the application of subsection (1) No. 5 to the cred-
itor’s claims arising out of existing or newly
granted loans or claims arising out of legal acts
corresponding in economic terms to such a loan.
Subsection (1) No. 5 shall not apply to the non-ex-
ecutive partner of a company within the meaning
of subsection (4) sentence 1 who holds 10% or less
of the company’s liable equity capital.

Section 40 — Maintenance Claims

Claims against the debtor for maintenance
under family law may be lodged in the insol-
vency proceedings for the period after com-
mencement of proceedings only insofar as the
debtor is liable as heir of the obligor. Section 100
remains unaffected.

Section 41 - Unmatured Claims

(1)
b))

Unmatured claims are deemed to be due.

If they bear no interest, they shall be discounted
at the statutory interest rate. The claims are
thereby reduced to the amount which, by adding
the statutory rate of interest accruing for the pe-
riod from commencement of the insolvency pro-
ceedings until maturity, corresponds to the full
amount of the claim.

Section 42 - Claims Subject to a Condition
Subsequent
Claims subject to a condition subsequent shall be
taken into account in the insolvency proceedings
as unconditional claims as long as the condition
has not arisen.

Section 43 - Liability of Several Persons
A creditor to whom several persons are liable in
full for the same performance may claim the
entire amount which it was entitled to claim at
the time of commencement of proceedings in
the insolvency proceedings against each debtor
until full satisfaction.

Section 44 - Rights of Joint Debtors and Guarantors
Joint debtors and guarantors may only assert the
claim against the debtor in insolvency proceed-
ings which they could acquire in the future
through satisfaction of the creditor if the creditor
does not assert its claim.

Section 44a - Secured Loans

In insolvency proceedings relating to the assets
of a company, pursuant to section 39 (1) No. 5 a
creditor may demand pro rata satisfaction out of
the insolvency estate in respect of a claim to
repayment of a loan or an equivalent claim for
which a shareholder provides security or is liable
as guarantor only to the extent of any shortfall
incurred when the security or the guarantee is
exercised.

Section 45 — Conversion of Claims

Claims that are not based on money or for which
an amount of money is not specified must be
asserted at the value which can be estimated for
them at the time of commencement of the insol-
vency proceedings. Claims expressed in foreign
currency or in a unit of account must be con-
verted into domestic currency on the basis of the
exchange rate effective for the place of payment
at the time of commencement of the insolvency
proceedings.

Section 46 - Recurring Performance

Claims for recurring performance with a speci-
fied amount and duration shall be lodged for the
amount resulting from the aggregation of all
outstanding payments less the interim interest
specified in section 4. If the duration of the per-
formance is not specified, section 45 sentence 1
shall apply with the necessary modifications.

Section 47 — Segregation
Any creditor who can claim on the basis of a real
right (in rem) or a personal right (in personam)
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that an asset does not form part of the insol-
vency estate is not an insolvency creditor. The
creditor’s right to segregation of the asset is
determined in accordance with the laws applica-
ble outside the insolvency proceedings.

Section 48 - Substitute Segregation

If an asset in relation to which a right to segrega-
tion could have been claimed is disposed of with-
out authorisation by the debtor prior to com-
mencement of the insolvency proceedings, or by
the insolvency administrator after commence-
ment of the insolvency proceedings, the creditor
entitled to claim segregation of the asset may
demand assignment of the right to the consider-
ation insofar as this is still outstanding. The cred-
itor may demand the consideration from the
insolvency estate insofar as it is still present in
distinct form within the insolvency estate.

Section 49 — Separate Satisfaction from Immovable

Assets

Creditors with a right to satisfaction from assets
which are subject to compulsory enforcement
against the debtor’s immovable property (immov-
able assets) are entitled to separate satisfaction in
accordance with the provisions of the Act on
Forced Sale and Sequestration [Gesetz tiber die
Zwangsversteigerung und die Zwangsverwaltung].

Section 50 - Separate Satisfaction of Pledgees

(1)

In accordance with the provisions of sections 166 to
173, creditors who have a contractual lien, a lien ac-
quired through levy of attachment or a statutory
lien on an asset in the insolvency estate are entitled
to separate satisfaction from the pledged asset in
respect of their principal claim, interest and costs.
The statutory lien of a landlord or lessor cannot
be claimed in insolvency proceedings in respect
of rent covering a period earlier than the last
twelve months prior to commencement of the
insolvency proceedings, or in respect of damages
payable as a consequence of the termination of
the lease by the insolvency administrator. The
lien of the lessor of an agricultural property is not
subject to this restriction in respect of rent.

Section 51— Other Creditors Entitled to Separate

Satisfaction

The following creditors have equivalent status to
the creditors specified in section 5o:

1. Creditors to whom the debtor has transferred
ownership of a movable object or assigned a
right as security for a claim;

2. Creditors who have a right of retention over an
object because they have made improvements to
the object, insofar as their claim arising from

such improvement does not exceed the remain-
ing value of the improvement;

3. Creditors who have a right of retention under
the Commercial Code [Handelsgesetzbuch];

4. The Federal Republic, Federal States, munici-
palities and associations of municipalities, inso-
far as objects subject to tax and customs duties
serve as security for public charges and levies in
accordance with statutory provisions.

Section 52 — Shortfall of Creditors Entitled to Sepa-

rate Satisfaction

Creditors who are entitled to demand separate
satisfaction are insolvency creditors if they also
have a personal claim against the debtor. How-
ever, they are entitled to pro rata satisfaction out
of the insolvency estate only to the extent that
they waive the right to separate satisfaction or
that separate satisfaction fails.

Section 53 — Preferential Creditors
The costs of the insolvency proceedings and the
other preferential liabilities of the insolvency
estate rank ahead of all other claims for settle-
ment out of the insolvency estate.

Section 54 - Costs of the Insolvency Proceedings
The costs of the insolvency proceedings are:
1. The court costs for the insolvency proceedings;
2. The remuneration and the expenses of the
preliminary insolvency administrator, the insol-
vency administrator and the members of the
creditors’ committee.

Section 55 — Other Preferential Liabilities

(1)  Preferential liabilities are further:

1. Liabilities that arise through the acts of the
insolvency administrator or in any other way
through the administration, realisation and distri-
bution of the insolvency estate without forming
part of the costs of the insolvency proceedings;

2. Liabilities arising out of reciprocal contracts
insofar as performance is demanded on behalf of
the insolvency estate or if such a contract has to
be performed after commencement of the insol-
vency proceedings;

3. Liabilities resulting from unjust enrichment of
the insolvency estate.

(2) After commencement of the insolvency proceed-
ings, liabilities created by a preliminary insolvency
administrator in whom power of disposal over the
debtor’s assets has vested are deemed to be pref-
erential liabilities. The same applies in respect of
liabilities arising out of contracts for continuing
obligations insofar as the preliminary insolvency
administrator has claimed counter-performance
in respect of the assets administered by him/her.
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(3) Ifjustified wage claims pass to the Federal Employ-
ment Agency [Bundesagentur fiir Arbeit] under
subsection (2), in accordance with section 169 of
the Third Book of the Code of Social Security Law
[Drittes Sozialgesetzbuch], the Federal Employment
Agency may claim these only as an insolvency
creditor. Sentence 1 applies with the necessary
modifications in respect of the claims specified in
section 175 (1) of the Third Book of the Code of So-
cial Security Law [Drittes Sozialgesetzbuch] insofar
as these continue to exist against the debtor.

(4) After commencement of the insolvency proceed-
ings, value added tax liabilities of the insolvency
debtor created by a preliminary insolvency ad-
ministrator or by the debtor with the consent of
a preliminary insolvency administrator or by the
debtor following appointment of a preliminary
supervisor are deemed to be preferential liabili-
ties. The following liabilities are equivalent to
value added tax liabilities:

1. other import and export duties;

2. excise duties regulated by Federal law;

3. air passenger tax and motor vehicle tax; and
4. wage tax.

Chapter Three - Insolvency Administrator.
Creditors’ Representative Bodies

Section 56 — Appointment of the Insolvency Administrator

(1) The individual appointed as insolvency adminis-
trator shall be a natural person chosen from
among all those persons willing to undertake in-
solvency administration work who is suitable in
respect of the individual case, particularly experi-
enced in business matters and independent of
the creditors and of the debtor. A person who has
served as restructuring practitioner or rehabilita-
tion mediator in a restructuring case involving
the debtor can, if the debtor satisfies at least two
of the three criteria specified in section 22a (1), be
appointed as insolvency administrator only if the
preliminary creditors’ committee consents. Will-
ingness to undertake insolvency administration
work may be restricted to particular proceedings.
The person’s requisite independence shall not be
excluded merely by reason of the fact that the
person
1. has been proposed by the debtor or by a
creditor;
2. advised the debtor in general terms on the
course of insolvency proceedings and their con-
sequences prior to the application for com-
mencement of insolvency proceedings.

(2) The insolvency administrator shall receive a cer-
tificate of appointment. When his/her office ter-
minates, he/she must return the certificate to
the insolvency court.

Section 56a — Creditor Participation in Appointment
of the Insolvency Administrator

(1) Prior to the appointment of the insolvency ad-
ministrator the preliminary creditors’ committee
shall be given the opportunity to make represen-
tations concerning the criteria for the appoint-
ment and the person of the insolvency adminis-
trator unless this will clearly lead to a prejudicial
change in the debtor’s financial position within
two business days.

(2) The court may deviate from a unanimous recom-
mendation of the preliminary creditors’ commit-
tee on the person to be appointed as insolvency
administrator only if the proposed person is not
suitable for appointment. The court has to base
its choice of insolvency administrator on the crite-
ria for the person of the insolvency administrator
decided by the preliminary creditors’ committee.

(3) If, having regard to a prejudicial change in the
debtor’s financial position, the court refrains from
holding a hearing pursuant to subsection (1), it
shall give written reasons for its decision. At its
first meeting the preliminary creditors’ committee
may unanimously choose a different person to the
person appointed as insolvency administrator.

Section 56b — Appointment of Administrator in the
case of Debtors in the same Corporate Group

(1) If an application for commencement of insol-
vency proceedings is lodged in relation to the as-
sets of group-affiliated debtors, the relevant in-
solvency courts must reach agreement on
whether it is in the interests of the creditors to
appoint only one person as administrator. In
reaching agreement the courts must, in particu-
lar, discuss whether that person can attend to all
the proceedings relating to the group-affiliated
debtors with the requisite independence and
whether potential conflicts of interest can be
eliminated through the appointment of special
insolvency administrators.

(2) The court may deviate from the recommenda-
tion of or the specifications set by a preliminary
creditors’ committee pursuant to section 56a if
the preliminary creditors’ committee appointed
for another group-affiliated debtor unanimously
proposes another person who is suitable for a
role pursuant to subsection (1) sentence 1. The
preliminary creditors’ committee must be heard
before this person is appointed. If a special insol-
vency administrator has to be appointed to re-
solve conflicts of interest, section 56a applies
with the necessary modifications.
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Section 57 — Election of a Different Insolvency

Administrator

At the first creditors’ meeting following the
appointment of the insolvency administrator the
creditors may choose a different person in his/
her place. The other person shall be elected if, in
addition to the majority specified in section 76
(2), the majority of the creditors voting also vote
for such person. The court may refuse the
appointment of the person elected only if this
person is not suitable for appointment. Each
insolvency creditor has the right of immediate
appeal against the refusal.

Section 58 — Supervision by the Insolvency Court

(1)

(2

The insolvency administrator is subject to the su-
pervision of the insolvency court. The court may
request that the insolvency administrator pro-
vide specific information or a status and man-
agement report at any time.

If the insolvency administrator does not fulfil his/
her duties, following prior warning the court may
impose a penalty payment on him/her. An indi-
vidual penalty payment may not exceed the sum
of twenty-five thousand Euro. The insolvency ad-
ministrator has the right of immediate appeal
against the decision imposing the penalty.
Subsection (2) applies with the necessary modifi-
cations in relation to the enforcement of the ob-
ligation incumbent on a dismissed insolvency
administrator to surrender possession of assets.

Section 59 — Dismissal of the Insolvency

(1)

(2)

Administrator

The insolvency court may remove the insolvency
administrator from office for good cause. Such
dismissal may occur ex officio or on application
by the insolvency administrator, the debtor, the
creditors’ committee, the creditors’ meeting or
an insolvency creditor. Dismissal is to occur on
application by the debtor or an insolvency credi-
tor only if an application for dismissal is lodged
within six months of the appointment and the
insolvency administrator is not independent; the
applicant must substantiate this. The court shall
hear the insolvency administrator prior to its
decision.

The insolvency administrator has the right of im-
mediate appeal against his/her dismissal. The
applicant has the right of immediate appeal
against the refusal of the application. If the ap-
plication was lodged by the creditors’ meeting,
each insolvency creditor also has the right of im-
mediate appeal.

Section 60 - Liability of the Insolvency Administrator

(1)

The insolvency administrator shall be liable for
damages to all parties to the proceedings if he/
she intentionally or negligently breaches the du-
ties incumbent upon him/her under this Code. In
carrying out his/her duties he/she shall exercise
the due care of a prudent and conscientious in-
solvency administrator.

If the insolvency administrator has to utilise em-
ployees of the debtor within the scope of their
previous activities in order to fulfil the duties in-
cumbent upon him/her and these employees are
not clearly unsuitable in this regard, the insol-
vency administrator shall not be responsible for
any fault on the part of such persons pursuant to
section 278 of the Civil Code [Biirgerliches Gesetz-
buch] but shall be responsible only for their super-
vision and for decisions of particularimportance.

Section 61— Failure to Settle Preferential Liabilities

If a preferential liability created as a result of a
legal act by the insolvency administrator cannot
be settled in full out of the insolvency estate, the
insolvency administrator shall be liable in dam-
ages to the preferential creditor. This shall not
apply if the insolvency administrator could not
have known at the time the liability was created
that the insolvency estate would probably be
insufficient to meet the liability in question.

Section 62 - Limitation Period

The time-barring of the right to claim damages
arising from a breach of duty on the part of the
insolvency administrator is governed by the provi-
sions on the standard limitation period under the
Civil Code [Biirgerliches Gesetzbuch]. The claim
shall become time-barred at the latest three years
from the date of termination of the insolvency
proceedings or from the date on which the order
discontinuing the proceedings became final. Sen-
tence 2 applies to breaches of duty committed in
relation to subsequent distribution (section 203)
or supervision of insolvency plan implementation
(section 260) subject to the proviso that imple-
mentation of the subsequent distribution or ter-
mination of supervision takes the place of termi-
nation of the insolvency proceedings.

Section 63 — Remuneration of the Insolvency

(1)

Administrator

The insolvency administrator is entitled to remu-
neration for the execution of his/her office and
to reimbursement of reasonable expenses. The
standard rate of remuneration is calculated on
the basis of the value of the insolvency estate at
the date of termination of the insolvency pro-
ceedings. Account shall be taken of the scope
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and complexity of the administrator’s execution
of office by means of derogations from the
standard rate.

(2) If the costs of the proceedings are deferred in ac-
cordance with section 4a, the insolvency admin-
istrator has a claim against the public treasury
for his/her remuneration and expenses insofar
as the insolvency estate is insufficient to cover
these.

(3) The services of the preliminary insolvency admin-
istrator are remunerated separately. He/she gen-
erally receives 25 per cent of the insolvency ad-
ministrator’s remuneration calculated on the
basis of the assets which are included within the
scope of his/her services during the preliminary
insolvency proceedings. The relevant date for de-
termining the value is the date on which prelimi-
nary insolvency administration ends, or the date
with effect from which the asset is no longer
subject to preliminary insolvency administration.
If the difference between the actual value of the
calculation basis for the remuneration and the
determined value of the remuneration exceeds
20 per cent, the court may amend the order con-
cerning the preliminary insolvency administra-
tor’s remuneration up until the decision on the
insolvency administrator’s remuneration be-
comes final.

Section 64 - Insolvency Court’s Power to Fix
Remuneration

(1) The insolvency court shall fix the insolvency ad-
ministrator’s remuneration and reimbursement
of his/her expenses by order.

(2) The order must be published and served sepa-
rately on the insolvency administrator, the
debtor and, if a creditors’ committee has been
appointed, on the members of the committee.
The amounts fixed shall not be published; the
public announcement shall make reference to
the fact that the full order may be inspected at
the court registry.

(3) The insolvency administrator, the debtor and
each insolvency creditor has the right of immedi-
ate appeal against the order. Section 567 (2) of
the Code of Civil Procedure [Zivilprozessordnung]
applies with the necessary modifications.

Section 65 — Power to Issue Statutory Orders
The Federal Ministry of Justice and Consumer Pro-
tection is authorised to issue detailed regulations
concerning the remuneration and reimbursement
of expenses of preliminary insolvency administra-
tors and insolvency administrators and the rele-
vant procedure for this by statutory order.

Section 66 — Presentation of Accounts

(1

()

(4)

Upon termination of his/her office, the insol-
vency administrator shall present accounts to a
creditors’ meeting.

The insolvency court shall examine the adminis-
trator’s final accounts prior to the creditors’
meeting. It shall present the final accounts and
supporting documents together with a state-
ment concerning its review of the accounts and
any comments by the creditors’ committee, if
one has been appointed, for inspection by the
parties; the court may set a time limit for the
creditors’ committee to make its representa-
tions. The period between the presentation of
the documents and the date of the creditors’
meeting shall amount to at least one week.

The creditors’ meeting may request the adminis-
trator to present interim accounts on specified
dates during the proceedings. Subsections (1) and
(2) shall apply with the necessary modifications.

A different arrangement may be agreed in the
insolvency plan.

Section 67 - Establishment of the Creditors’ Committee

(1)
(2)

®3)

Prior to the first creditors’ meeting the insolvency
court may establish a creditors’ committee.

The creditors entitled to separate satisfaction,
the insolvency creditors with the largest claims
and the minor creditors shall be represented on
the creditors’ committee. The committee should
include a representative of the employees.

Persons who are not creditors may also be ap-
pointed as members of the creditors’ committee.

Section 68 - Election of Different Members

(1

The creditors’ meeting decides whether a credi-
tors’ committee should be established. If the in-
solvency court has already established a creditors’
committee, the creditors’ meeting decides
whether the committee should be retained.

The creditors’ meeting may vote to dismiss the
members appointed by the insolvency court and
elect other or additional members of the credi-
tors’ committee.

Section 69 — Duties of the Creditors’ Committee

The members of the creditors’ committee shall
support and supervise the insolvency administra-
tor in the execution of his/her office. They shall
keep themselves informed about the progress of
business and have the books and business
records inspected and the monetary transactions
and cash assets examined.

Section 70 - Dismissal

The insolvency court may dismiss a member of
the creditors’ committee for good cause.
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Dismissal may take place ex officio, on applica-
tion by the relevant member of the creditors’
committee or on application by the creditors’
meeting. The member of the creditors’ commit-
tee must be heard by the court before it issues its
decision; the member has the right of immediate
appeal against the decision.

Section 71 - Liability of Members of the Creditors’

Committee

The members of the creditors’ committee shall be
liable in damages to the creditors entitled to sepa-
rate satisfaction and the insolvency creditors if
they intentionally or negligently breach the duties
incumbent upon them under this Code. Section 62
applies with the necessary modifications.

Section 72 — Resolutions of the Creditors’ Committee
A resolution of the creditors’ committee is valid if
a majority of the members participated in the
adoption of the resolution and the resolution
was passed by a majority of the votes cast.

Section 73 — Remuneration of Members of the Credi-
tors’ Committee

(1) The members of the creditors’ committee are en-
titled to remuneration for their services and to
reimbursement of reasonable expenses. Account
shall be taken of the expenditure of time in-
volved and the scope of activities performed.

(2) Section 63 (2) and sections 64 and 65 apply with
the necessary modifications.

Section 74 — Convening the Creditors’ Meeting

(1) The creditors’ meeting is convened by the insol-
vency court. All creditors entitled to separate sat-
isfaction, all insolvency creditors, the insolvency
administrator, the members of the creditors’
committee and the debtor are entitled to attend
the meeting.

(2) Thetime, place and agenda of the creditors’ meet-
ing shall be published. Publication is not required
if a creditors’ meeting adjourns negotiations.

Section 75 — Application to Convene a Creditors’
Meeting

(1) A creditors’ meeting shall be convened if this is
requested by:
1. the insolvency administrator;
2. the creditors’ committee;
3. at least five creditors entitled to separate sat-
isfaction or non-subordinated insolvency credi-
tors whose rights to separate satisfaction and
claims are assessed by the insolvency court as
together reaching one fifth of the total resulting
from the value of all rights to separate

satisfaction and the amounts of the claims of all
non-subordinated insolvency creditors;

4. one or more creditors entitled to separate sat-
isfaction or non-subordinated insolvency credi-
tors whose rights to separate satisfaction and
claims are assessed by the court as reaching two
fifths of the total specified in number 3 above.
The period between receipt of the application
and the date of the creditors’ meeting should
amount to no more than three weeks.

If the court refuses to convene a creditors’ meet-
ing, the applicant has the right of immediate ap-
peal against the refusal.

Section 76 — Resolutions of the Creditors’ Meeting

(1)
()

The creditors’ meeting is chaired by the insol-
vency court.

A resolution of the creditors’ meeting is passed if
the total of the amounts of the claims of the
creditors voting in favour of the resolution
amounts to more than half of the total of the
amounts of the claims of the creditors voting; in
the case of creditors entitled to separate satisfac-
tion to whom the debtor is not personally liable,
the value of the right to separate satisfaction
takes the place of the amount of the claim.

Section 77 - Determination of Voting Rights

()

Claims which have been filed, and which are not
disputed either by the insolvency administrator
or by a creditor entitled to vote, confer entitle-
ment to a voting right. Subordinated creditors
are not entitled to vote.

Creditors whose claims are disputed are entitled
to vote insofar as this is agreed at the creditors’
meeting by the administrator and the creditors
entitled to vote who are present at the creditors’
meeting. If no agreement is reached, the insol-
vency court shall decide the matter. The court may
vary its decision on application by the administra-
tor or a creditor present at the creditors’ meeting.
Subsection (2) applies with the necessary modifi-
cations to

1. creditors with claims subject to a condition
precedent;

2. creditors entitled to separate satisfaction.

Section 78 — Cancellation of a Resolution of the

(1)

Creditors’ Meeting

If a resolution of the creditors’ meeting is con-
trary to the common interest of the insolvency
creditors, the insolvency court shall cancel the
resolution if requested to do so at the creditors’
meeting by a creditor entitled to separate satis-
faction, a non-subordinated creditor or the insol-
vency administrator.
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(2) Cancellation of the resolution shall be published.
Each creditor entitled to separate satisfaction
and each non-subordinated creditor has the right
of immediate appeal against the cancellation.
The applicant has the right of immediate appeal
against the refusal of an application for cancella-
tion of a resolution.

Section 79 — Provision of Information to the Creditors’
Meeting
The creditors’ meeting is entitled to request spe-
cific information and a status and management
report from the insolvency administrator. If a
creditors’ committee has not been appointed,
the creditors’ meeting may have the insolvency
administrator’s monetary transactions and cash
assets examined.

Part Three — Effects of Commencement of
Insolvency Proceedings

Chapter One - General Effects

Section 8o - Transfer of Right of Management and
Right of Disposal

(1) As a result of commencement of insolvency pro-
ceedings the right of the debtor to manage and
dispose of the assets of the insolvency estate
vests in the insolvency administrator.

(2) An existing prohibition of disposal imposed on
the debtor that is only intended to protect par-
ticular persons (sections 135 and 136 of the Civil
Code [Biirgerliches Gesetzbuch]) is of no effect in
the proceedings. The provisions regulating the
effects of an attachment or a seizure by way of
compulsory enforcement remain unaffected.

Section 81— Disposals by the Debtor

(1) Ifthe debtor has disposed of an asset in the insol-
vency estate after commencement of the insol-
vency proceedings, the disposal is ineffective.
Sections 892 and 893 of the Civil Code [Biirgerli-
ches Gesetzbuch], sections 16 and 17 of the Act
Governing Rights in Registered Ships and Ships
under Construction [Gesetz iiber Rechte an
eingetragenen Schiffen und Schiffsbauwerken]
and sections 16 and 17 of the Act Governing
Rights in Aircraft [Gesetz iiber Rechte an Luft-
fahrzeugen] remain unaffected. The considera-
tion shall be refunded to the other party out of
the insolvency estate to the extent that the insol-
vency estate is thereby enriched.

(2) Subsection (1) applies to a disposal of future
claims to emoluments due to the debtor under a
service contract, or to recurring emoluments re-
placing them, insofar as the disposal also affects
emoluments for the period after termination of

the insolvency proceedings. The right of the
debtor to assign these emoluments to a trustee
for the purpose of the collective satisfaction of
the insolvency creditors remains unaffected.

If the debtor has made a disposal on the day on
which proceedings are commenced, it shall be
presumed that the disposal was made after the
commencement of proceedings. A disposal by
the debtor of financial collateral within the mean-
ing of section 1 (17) of the Banking Act [Kredit-
wesengesetz] after commencement of proceed-
ings is effective notwithstanding sections 129 to
147 if it takes place on the day of commencement
of proceedings and the other party proves that it
was neither aware nor should have been aware of
the commencement of proceedings.

Section 82 — Performance in Favour of the Debtor

If the debtor receives performance in settlement
of a liability after commencement of insolvency
proceedings, although the liability was to be set-
tled to the credit of the insolvency estate, the
performing party shall be discharged of liability if
it was unaware of the commencement of pro-
ceedings at the time of its performance. If perfor-
mance was effected prior to publication of the
order for commencement of proceedings, it shall
be presumed that the said party was unaware of
the commencement of proceedings.

Section 83 - Inheritance. Continued Community of

(1

Property

If an inheritance or legacy has accrued to the
debtor prior to commencement of insolvency
proceedings, or if this occurs during the proceed-
ings, the debtor alone is entitled to accept or dis-
claim such inheritance or legacy. The same ap-
plies in relation to the rejection of continued
community of property.

If the debtor is a prior heir, the insolvency adminis-
trator may not dispose of the assets of the inherit-
ance if the disposal would be ineffective with re-
spect to the subsequent heir pursuant to section
2115 of the Civil Code [Biirgerliches Gesetzbuch] in
the event of subsequent succession occurring.

Section 84 — Winding-up of a Company or

(1)

Co-ownership

If co-ownership by defined shares, other co-own-
ership or a company without legal personality
exists between the debtor and third parties, the
division or other winding-up shall take place out-
side the insolvency proceedings. The third parties
may claim separate satisfaction from the debt-
or’s share as so determined in respect of claims
arising out of the legal relationship.
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(2

In the case of co-ownership by defined shares, an
agreement which excludes the right to demand
the cancellation of co-ownership in perpetuity or
temporarily, or which designates a period of no-
tice, is of no effect in the proceedings. The same
shall apply to a clause with this content in a tes-
tator’s will in respect of the co-ownership of his/
her heirs and to a corresponding agreement by
the co-heirs.

a N

Commentary:
In subsection (1) sentence 1, the words
“company without legal personality” will be
replaced with the words “partnership with
legal personality” with effect from 1January
2024 by the Act to Modernise the Law on
Partnerships (Personengesellschaftsrechts-
modernisierungsgesetz) (Federal Law Gazette

\I 2021, p. 3436). )

Section 85 — Resumption of Court Proceedings as

(1)

Claimant

Court proceedings in which the debtor is claim-
ant pending at the time of commencement of
insolvency proceedings and affecting the assets
of the insolvency estate may be resumed by the
insolvency administrator with their existing sta-
tus. If the insolvency administrator delays in re-
suming the proceedings, section 239 (2) to (4) of
the Code of Civil Procedure [Zivilprozessordnung]
shall apply with the necessary modifications.

If the administrator refuses to resume the pro-
ceedings, both the debtor and the defendant
may resume the proceedings.

Section 86 — Resumption of Particular Court Proceed-

(1)

ings as Defendant

Court proceedings pending against the debtor at
the time of commencement of insolvency pro-
ceedings may be resumed both by the insolvency
administrator and by the opposing party if they
affect:

1. the segregation of an asset from the insol-
vency estate;

2. separate satisfaction or

3. a preferential liability.

If the insolvency administrator acknowledges the
claim immediately, the opposing party may only
claim reimbursement of the costs of the court
proceedings as an insolvency creditor.

Section 87 - Claims of the Insolvency Creditors

The insolvency creditors may only pursue their
claims in accordance with the provisions govern-
ing insolvency proceedings.

Section 88 — Enforcement Prior to Commencement of
Insolvency Proceedings

(1) If an insolvency creditor has obtained a security
over the debtor’s assets which constitute the in-
solvency estate during the month prior to the ap-
plication for commencement of insolvency pro-
ceedings or after the application has been lodged
by compulsory enforcement, this security be-
comes ineffective when insolvency proceedings
are commenced.

(2) The period specified in subsection (1) amounts to
three months if consumer insolvency proceed-
ings pursuant to section 304 are commenced.

Section 89 - Prohibition of Enforcement

(1) During insolvency proceedings compulsory en-
forcement on behalf of individual insolvency
creditors is not permitted against the insolvency
estate or the other assets of the debtor.

(2) During insolvency proceedings compulsory en-
forcement against future claims to emoluments
due to the debtor under a service contract, or to
recurring emoluments replacing them, is not per-
mitted, including on behalf of creditors who are
not insolvency creditors. This does not apply to
compulsory enforcement for a maintenance claim
or for a claim based on an intentional tort against
the part of the emoluments which is not subject
to attachment on behalf of other creditors.

(3) The insolvency court shall decide on any objec-
tions raised against the admissibility of compul-
sory enforcement on the basis of subsections (1)
and (2). The court may issue an interim order
prior to its decision; it may, in particular, order
the temporary suspension of compulsory en-
forcement with or without the condition of pro-
vision of security or that compulsory enforce-
ment may only be continued subject to the
provision of security.

Section 9o - Prohibition of Enforcement in Relation
to Preferential Liabilities

(1)  Compulsory enforcement in respect of preferen-
tial liabilities not resulting from legal acts by the
insolvency administrator is not permitted for a
period of six months from the date of com-
mencement of insolvency proceedings.

(2) The following liabilities are not regarded as such
preferential liabilities:
1. liabilities arising out of a reciprocal contract
which the administrator has opted to perform;
2. liabilities arising out of a contract for continu-
ing obligations for the period after the first date
on which the administrator could have termi-
nated the contract;
3. liabilities arising out of a contract for continu-
ing obligations insofar as the administrator
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claims counter-performance on behalf of the
insolvency estate.

Section 91 - Exclusion of Other Acquisition of Rights

(1)

After commencement of insolvency proceedings,
rights in the assets of the insolvency estate can-
not be validly acquired even if such acquisition is
not based on a disposal by the debtor or compul-
sory enforcement on behalf of an insolvency
creditor.

Sections 878, 892 and 893 of the Civil Code
[Biirgerliches Gesetzbuch], section 3 (3) and sec-
tions 16 and 17 of the Act Governing Rights in
Registered Ships and Ships under Construction
[Gesetz iiber Rechte an eingetragenen Schiffen
und Schiffsbauwerken], section 5 (3) and sections
16 and 17 of the Act Governing Rights in Aircraft
[Gesetz iiber Rechte an Luftfahrzeugen] and sec-
tion 20 (3) of the Maritime Distribution Regula-
tions [Schiffahrtsrechtliche Verteilungsordnung]
remain unaffected.

Section 92 - Collective Loss

Claims of the insolvency creditors for compensa-
tion for loss suffered collectively by these insol-
vency creditors as a result of a reduction in the
value of the assets of the insolvency estate
before or after commencement of insolvency
proceedings (collective loss) may be asserted
during the insolvency proceedings only by the
insolvency administrator. If such claims are
directed against the administrator, they may be
asserted only by a newly appointed insolvency
administrator.

Section 93 — Personal Liability of Partners

If insolvency proceedings are commenced in
respect of the assets of a company without legal
personality or a partnership limited by shares, the
personal liability of a partner for the liabilities of
the company or partnership may be claimed dur-
ing insolvency proceedings only by the insol-
vency administrator.

é Commentary: R
The words “company without legal person-
ality” will be replaced with the words “part-
nership with legal personality” with effect
from 1January 2024 by the Act to Modernise
the Law on Partnerships (Personengesell-
schaftsrechtsmodernisierungsgesetz) (Fed-

\eral Law Gazette | 2021, p. 3436). )

Section 94 — Maintenance of a Set-off Position

If, at the time when insolvency proceedings are
commenced, an insolvency creditor has a right of

set-off by operation of law or on the basis of an
agreement, this right is unaffected by the
proceedings.

Section 95 — Acquisition of a Set-off Position during

(1)

the Proceedings

If, at the time when insolvency proceedings are
commenced, one or more of the claims to be set
off are still subject to a condition precedent or
are not due, or if the claims are not yet based on
performance of an equivalent nature, set-off can
only occur once the prerequisites for set-off are
met. Sections 41and 45 shall not apply. Set-off is
excluded if the claim against which set-off is to
be exercised becomes unconditional and due be-
fore set-off can occur.

Set-off shall not be excluded by reason of the
fact that the claims are expressed in different
currencies or units of account if these currencies
or units of account are freely exchangeable at
the place of payment of the claim against which
set-off is to be exercised. The conversion shall be
made on the basis of the exchange rate effective
for this place at the time of receipt of the set-off
declaration.

Section 96 — Inadmissibility of Set-off

(1)

Set-off is inadmissible if

1. aninsolvency creditor has become indebted to
the insolvency estate only after commencement
of insolvency proceedings;

2. an insolvency creditor has acquired its claim
from another creditor only after commencement
of insolvency proceedings;

3. an insolvency creditor has acquired the oppor-
tunity to set off a claim through an avoidable
legal act;

4. a creditor whose claim is to be satisfied from
the debtor’s free assets is indebted to the insol-
vency estate.

Subsection (1) and also section 95 (1) sentence 3
shall not prevent the disposal of financial collat-
eral within the meaning of section 1 (17) of the
Banking Act [Kreditwesengesetz] or the settlement
of claims and performance under payment orders,
orders between payment service providers or in-
termediaries or orders for the transfer of securities
brought into systems pursuant to section 1 (16) of
the Banking Act [Kreditwesengesetz] which serves
to implement such contracts, provided settlement
occurs at the latest on the day of commencement
of insolvency proceedings; if the other party is a
system operator or a participant in the system the
day of commencement of insolvency proceedings
shall be determined in accordance with the mean-
ing of business day in section 1 (16b) of the Banking
Act [Kreditwesengesetz].
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Section g7 — Debtor’s Obligation to Disclose Informa-

(1)

tion and to Co-operate

The debtor must disclose information regarding
all circumstances relevant to the insolvency pro-
ceedings to the insolvency court, the insolvency
administrator, the creditors’ committee and, if
ordered to do so by the court, the creditors’
meeting. The debtor shall also disclose any facts
which may result in a prosecution for the com-
mission of a criminal offence or an administra-
tive offence. However, any information disclosed
by the debtor in accordance with the obligation
under subsection (1) shall be used against the
debtor or any relative of the debtor specified in
section 52 (1) of the Code of Criminal Procedure
[Strafprozessordnung] in criminal proceedings or
in proceedings under the Act on Breaches of Ad-
ministrative Regulations [Gesetz iiber Ordnungs-
widrigkeiten] only with the debtor’s consent.
The debtor must support the administrator in
the performance of his/her duties.

On the order of the court the debtor has to be
available at any time to fulfil his/her obligations
of disclosure and co-operation. The debtor must
refrain from all acts adversely affecting the per-
formance of these obligations.

Section 98 — Enforcement of the Debtor’s Obligations

(1)

(1a)

If considered necessary by the insolvency court
for obtaining truthful testimony, the insolvency
court shall order the debtor to affirm for the re-
cord in an affidavit that to the best of his/her
knowledge and belief the information requested
of him/her which he/she has provided is accu-
rate and complete. Sections 478 to 480 and 483
of the Code of Civil Procedure [Zivilprozessord-
nung] apply with the necessary modifications.
The court can carry out the measures pursuant to
section 802l (1) sentence 1 of the Code of Civil
Procedure [Zivilprozessordnung] in place of the
bailiff if

1. a request to disclose information under section
97 (1) cannot be served on the debtor and

a) the address at which the service was to be
effected is the same as the address provided by
one of the authorities specified in section 755 (1)
and (2) of the Code of Civil Procedure [Zivilprozess-
ordnung] within a period of three months before
or after service is attempted, or

b) after service is attempted the registration
authority states that it holds no current address
for the debtor, or

¢) during the three months prior to the request to
disclose information the registration authority
stated that it holds no current address for the
debtor;

2. the debtor does not comply with his/her obli-
gation to provide information pursuant to sec-
tiong7or

3. this is considered necessary for other reasons
in order to achieve the purposes of the insol-
vency proceedings.

Section 802l (2) of the Code of Civil Procedure
[Zivilprozessordnung] applies with the necessary
modifications.

The court may order the debtor’s compulsory at-
tendance and order the debtor to be detained
after the hearing

1. if the debtor refuses to disclose information or
to provide an affidavit or to co-operate in rela-
tion to the performance of the insolvency admin-
istrator’s duties;

2. if the debtor attempts to evade the fulfilment
of his/her obligations of disclosure and coopera-
tion, in particular by making preparations to
abscond; or

3. if this is necessary to prevent acts by the debtor
adversely affecting the performance of his/her
obligations of disclosure and co-operation, in par-
ticular to secure the insolvency estate.

Sections 904 to 906, 909, 910 and 913 of the
Code of Civil Procedure [Zivilprozessordnung] ap-
ply to the detention order with the necessary
modifications. The arrest warrant shall be can-
celled by the court ex officio as soon as the pre-
requisites for the detention order are no longer
present. There is a right of immediate appeal
against the detention order and against the dis-
missal of an application for cancellation of the
arrest warrant on the grounds that the prerequi-
sites for detention have ceased to exist.

C Commentary: N
Subsection (1a) sentence 1 number 1 was
amended with effect from 1 November 2022
by the Act on the Introduction of Virtual
General Meetings of Stock Corporations
and the Amendment of Provisions of the
Law Concerning Cooperative Societies, In-
solvency and Restructuring (Gesetz zur Ein-
fiihrung virtueller Hauptversammlungen
von Aktiengesellschaften und Anderung
genossenschafts- sowie insolvenz- und re-
strukturierungsrechtlicher Vorschriften)

\(Federal Law Gazette | 2022, p. 1166). Y

Section 99 - Postal Redirection Order

(1)

On application by the insolvency administrator
or ex officio, the insolvency court shall order in a
substantiated decision that the companies speci-
fied in the order redirect all or specific parts of
the mail for the debtor to the insolvency
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administrator if such a measure appears to be
necessary in order to investigate or prevent legal
acts by the debtor which are prejudicial to the
creditors. The order shall be issued after the
debtor has been heard, provided this will not
jeopardise the objective of the order due to the
particular circumstances of the individual case. If
the order is issued without the debtor being
heard beforehand, this shall be substantiated
separately in the decision and the hearing shall
take place without delay thereafter.

(2) The insolvency administrator is entitled to open
the mail which is redirected to him/her. Commu-
nications which are unrelated to the insolvency
estate must be forwarded to the debtor without
delay. The remaining mail may be inspected by
the debtor.

(3) The debtor has the right of immediate appeal
against the postal redirection order. The court
shall revoke the order after hearing the insol-
vency administrator if the prerequisites for it
cease to exist.

Section 100 — Maintenance out of the Insolvency
Estate

(1) The creditors’ meeting decides whether and to
what extent the debtor and his/her family should
be granted maintenance out of the insolvency
estate.

(2)  Until the creditors’ meeting has reached its deci-
sion the insolvency administrator may, with the
consent of the creditors’ committee if one has been
appointed, grant the debtor the necessary mainte-
nance. Maintenance may be granted in the same
manner to the debtor’s minor unmarried children,
spouse, former spouse, civil partner or former civil
partner and to the other parent of his/her child in
respect of the entitlement under sections 1615l and
1615n of the Civil Code [Biirgerliches Gesetzbuch].

Section 101 - Members of the Representative Body.
Employees

(1) If the debtor is not a natural person, sections 97 to
99 apply with the necessary modifications to the
members of the debtor’s representative or supervi-
sory body and to the debtor’s general partners
with the power of representation. In addition, sec-
tion 97 (1) and section 98 apply with the necessary
modifications to persons who resigned from a po-
sition specified in sentence 1 not more than two
years prior to the application for commencement
of insolvency proceedings; if the debtor does not
have any representatives, this shall also apply to
the parties holding a participating interest in the
debtor. Section 100 applies with the necessary
modifications to the debtor’s general partners
with the power of representation.

Section 97(1) sentence 1 applies with the neces-
sary modifications to employees and former em-
ployees of the debtor insofar as they left the
debtor’s employment not more than two years
prior to the application for commencement of
insolvency proceedings.

If the persons specified in subsections (1) and (2) do
not comply with their obligations of disclosure and
co-operation, they may be ordered to bear the
costs of the proceedings if the application for com-
mencement of insolvency proceedings is rejected.

Section 102 - Restriction of a Basic Right

The basic right to the privacy of correspondence,
posts and telecommunications (Article 10 of the
Basic Law [Grundgesetz]) is restricted by section
21(2) No. 4 and sections 99 and 101 (1) sentence 1.

Chapter Two - Performance of Transactions.
Co-operation of the Works Council

Section 103 - Insolvency Administrator’s Right of

(1)

Choice

If a reciprocal contract has not been performed or
has not been fully performed by the debtor and
the other party at the time when insolvency pro-
ceedings are commenced, the insolvency admin-
istrator may perform the contract in place of the
debtor and demand performance from the other
party.

If the administrator refuses to perform the con-
tract, the other party may assert a claim for non-
performance only as an insolvency creditor. If the
other party requests that the insolvency adminis-
trator exercise his/her right of choice, the admin-
istrator must declare without delay whether or
not he/she wishes to demand performance of
the contract. If he/she fails to do so, he/she can-
not insist on performance.

Section 104 Fixed Term Transactions, Financial

()

Services, Contractual Netting

If a precise delivery date or period was agreed for
goods with a market or exchange price and the
date or expiry of the period occurs only after the
commencement of insolvency proceedings, per-
formance of the contract cannot be claimed; only
a claim for non-performance can be asserted. This
shall also apply to transactions for financial ser-
vices with a market or exchange price for which a
specific date or a specific period was agreed if
such date occurs or such period expires after the
commencement of insolvency proceedings. Finan-
cial services include, in particular, the following

1. the delivery of precious metals;

2. the delivery of financial instruments or similar
rights, provided the acquisition of a participating
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interest in a company is not intended to create a
durable link to this company;

3. cash payments

a) to be made in foreign currency or in a unit of
account or

b) the amount of which is determined directly or
indirectly by means of the exchange rate of a for-
eign currency or unit of account, the interest rate
on claims or the price of other goods or services;
4. deliveries and cash payments from derivative
financial instruments that are not excluded by
number 2;

5. options and other rights to deliveries in
accordance with sentence 1 or to deliveries, cash
payments, options and rights within the mean-
ing of numbers 1to 5;

6. financial collateral arrangements within the
meaning of section 1 (17) of the Banking Act
(Kreditwesengesetz, KWG).

Financial instruments within the meaning of
sentence 3 numbers 2 and 4 mean the instru-
ments specified in Section C of Annex | to Direc-
tive 2014/65/EU of the European Parliament and
of the Council of 15 May 2014 on markets in
financial instruments and amending Directive
2002/92/EC and Directive 2011/61/EU (OJ 2014 L
173, p- 349; OJ 2015 L 74, p. 38; OJ 2016 L 188, p. 28;
0J 2016 L 273, p. 35), most recently amended by
Directive (EU) 2016/1034 (OJ 2016 L175, p. 8).

The claim for non-performance is determined by
the market or exchange value of the transaction.
The market or exchange value shall be

1. the market or exchange price for a substitute
transaction that is concluded immediately fol-
lowing the commencement of insolvency pro-
ceedings, but not later than on the fifth business
day following commencement or

2. if a substitute transaction in accordance with
number 1is not concluded, the market or exchange
price for a substitute transaction that could have
been concluded on the second business day fol-
lowing the commencement of insolvency
proceedings.

If market activity does not allow a substitute
transaction to be concluded in accordance with
sentence 2, numbers 1 or 2, the market or
exchange price shall be determined in accord-
ance with methods and procedures that ensure
adequate valuation of the transaction.

If transactions under subsection (1) are combined
by way of a master agreement or by way of the
set of rules of a central counterparty within the
meaning of section 1 (31) of the Banking Act
(Kreditwesengesetz, KWG) into a uniform con-
tract which provides that, if certain grounds ex-
ist, the included transactions can only be closed
out in their entirety, all these included

(5)

transactions shall be regarded as a single trans-
action within the meaning of subsection (1). This
shall also apply where other transactions are in-
cluded with them; the general provisions apply
to the latter.

The contractual parties may make divergent ar-
rangements, provided that they are compatible
with the essential principles of the statutory pro-
vision being derogated from. In particular, they
may agree

1. that the effects under subsection (1) shall also
occur prior to the commencement of insolvency
proceedings, in particular where a contracting
party lodges an application for the commence-
ment of insolvency proceedings in respect of its
own assets or where a ground for commence-
ment exists (contractual close-out);

2. that those transactions under subsection (1) in
respect of which claims to the delivery of goods or
the provision of financial services become due prior
to the commencement of insolvency proceedings
but after the date specified for contractual close-
out shall also be subject to contractual close-out;

3. that for the purpose of determining the mar-
ket or exchange value of the transaction

a) the date of contractual close-out shall take the
place of the commencement of insolvency
proceedings;

b) a substitute transaction under subsection (2)
sentence 2, number 1 may be concluded until the
end of the 20th business day following contrac-
tual close-out, where this is necessary to maxim-
ise the value at settlement;

c) in the place of the date specified in subsection
(2) sentence 2, number 2, the relevant date shall
be a date or period between contractual close-out
and expiry of the fifth business day thereafter.
The other party may assert such a claim only as
an insolvency creditor.

Section 105 — Divisible Performance

If the performance owed under a contract is
divisible and the other party has already partially
provided the performance due by it at the time of
commencement of insolvency proceedings, this
party is an insolvency creditor for the amount of
its claim to counter-performance corresponding
to the partial performance, even if the insolvency
administrator demands performance in relation
to the performance still outstanding. The other
party is not entitled to claim the return of any par-
tial performance that passed into the debtor’s
assets prior to commencement of proceedings
from the insolvency estate on the grounds of non-
performance of its claim to counter-performance.
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Section 106 — Priority Notice

(1)

If a priority notice is registered in the Land Regis-
ter to secure a claim for the grant or cancellation
of arightin a plot of land belonging to the debtor
orin a right registered for the debtor or to secure
a claim for amendment of the content or the
ranking of such a right, the creditor may demand
satisfaction of its claim out of the insolvency es-
tate. This shall also apply if the debtor assumed
additional obligations towards the creditor and
these have not been fulfilled or have not been
fulfilled in their entirety.

Subsection (1) applies with the necessary modifi-
cations to a priority notice registered in the Reg-
ister of Ships, Register of Ships under Construc-
tion or Register of Liens on Aircraft.

Section 107 — Retention of Title

(1)

If the debtor sold a movable item subject to re-
tention of title and transferred possession to the
purchaser prior to commencement of insolvency
proceedings, the purchaser may demand perfor-
mance of the purchase contract. This shall also
apply if the debtor assumed additional obliga-
tions towards the purchaser and these have not
been fulfilled or have not been fulfilled in their
entirety.

If the debtor purchased a movable item subject
to retention of title and acquired possession of
the item from the seller prior to commencement
of insolvency proceedings, the insolvency admin-
istrator who has been requested by the seller to
exercise his/her right of choice does not have to
make his/her declaration pursuant to section 103
(2) sentence 2 until immediately after the report
meeting. This shall not apply if a significant re-
duction in the value of the item can be expected
during the period up to the report meeting and if
the creditor has informed the insolvency admin-
istrator of this circumstance.

Section 108 — Continuation of Particular Contractual

()

Obligations

Tenancies and leases entered into by the debtor in
relation to immovable property or premises and
also service contracts entered into by the debtor
shall continue to exist with effect for the insol-
vency estate. This shall also apply to tenancies and
leases which the debtor entered into as landlord
or lessor relating to other assets which have been
assigned by way of security to a third party who
financed their acquisition or production.

A loan agreement entered into by the debtor as
lender shall continue to exist with effect for the
insolvency estate insofar as the object owed has
been made available to the borrower.

®3)

Claims for the period prior to commencement of m

insolvency proceedings may be asserted by the
other party only as an insolvency creditor.

Section 109 — Debtor as Tenant or Lessee

(1)

A tenancy or lease entered into by the debtor in
relation to immovable property or premises as
tenant or lessee may be terminated by the insol-
vency administrator irrespective of the agreed
contractual term or an agreed exclusion of the or-
dinary right of termination; the notice period shall
amount to three months to the end of a month
unless a shorter notice period is applicable. If the
subject matter of the tenancy is the debtor’s
dwelling house, termination shall be replaced by
the right of the insolvency administrator to de-
clare that claims which become due after the ex-
piry of the period specified in sentence 1 cannot be
asserted in the insolvency proceedings. If the ad-
ministrator effects termination pursuant to sen-
tence 1or if he/she makes a declaration pursuant
to sentence 2, the other party may claim damages
as an insolvency creditor in respect of the prema-
ture termination of the contractual relationship or
in respect of the consequences of the declaration.
If the debtor had not yet taken possession of the
immovable property or premises at the time of
commencement of insolvency proceedings, both
the insolvency administrator and the other party
may withdraw from the contract. If the insol-
vency administrator withdraws from the con-
tract, the other party may claim damages as an
insolvency creditor in respect of the premature
termination of the contractual relationship. Each
party must notify the other party on request
within two weeks as to whether it wishes to
withdraw from the contract; if the party in ques-
tion fails to do so, such party loses the right to
withdraw from the contract.

Section 110 — Debtor as Landlord or Lessor

(1)

If the debtor, as landlord or lessor of immovable
property or premises, disposed of future claims
for rent prior to commencement of insolvency
proceedings, this disposal shall be effective only
insofar as it relates to the rent for the calendar
month during which insolvency proceedings are
commenced. If insolvency proceedings are com-
menced after the fifteenth day of a month, the
disposal shall be effective also in respect of the
following calendar month.

A disposal within the meaning of subsection (1)
includes, in particular, the collection of rent. A
disposal effected by means of compulsory en-
forcement shall be equivalent to an act disposing
of aright.
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(3)

The tenant or lessee may set off a claim held
against the debtor against the claim for rent for
the period specified in subsection (1). Sections g5
and 96 Nos 2 to 4 remain unaffected.

Section 111 - Sale of Let or Leased Property

If the insolvency administrator sells immovable
property or premises let or leased by the debtor
and the acquirer takes over the tenancy or lease
agreement in place of the debtor, the acquirer may
terminate the tenancy or lease agreement subject
to the statutory notice period. Termination can be
effected only as of the earliest permitted date.

Section 112 — Prohibition of Termination

After the application for commencement of
insolvency proceedings has been lodged, a ten-
ancy or lease agreement which the debtor
entered into as tenant or lessee cannot be termi-
nated by the other party on the grounds of:

1. default in the payment of rent arising prior to
the application for commencement of insolvency
proceedings;

2. deterioration in the debtor’s financial
circumstances.

Section 113 - Termination of a Service Contract

A service contract under which the debtor is enti-
tled to services may be terminated by the insol-
vency administrator and by the other party irre-
spective of the agreed term of the contract and
the agreed exclusion of the ordinary right of ter-
mination. The notice period shall amount to
three months to the end of a month unless a
shorter notice period is applicable. If the insol-
vency administrator terminates the contract, the
other party may claim compensation as an insol-
vency creditor for the premature termination of
the service contract.

Section 114 (repealed)

Section 115 — Extinguishment of Mandates

(1)

(2

A mandate issued by the debtor relating to the
assets of the insolvency estate is extinguished
upon commencement of insolvency proceedings.
If suspension of the mandate represents a risk,
the mandated party shall continue to handle the
transferred business until the insolvency admin-
istrator is able to take care of the business him-
self/herself. The mandate shall be deemed to
continue to this extent. The mandated party is a
preferential creditor in respect of the claims to
reimbursement arising from this continuation of
the mandate.

If the mandated party is unaware of the com-
mencement of insolvency proceedings through

no fault on its part, the mandate shall be deemed
to continue to its benefit. The mandated party is
an insolvency creditor in respect of the claims to
reimbursement arising from this continuation of
the mandate.

Section 116 — Extinguishment of Business Manage-

ment Contracts

If anyone is obliged under a service contract or a
contract for work to manage a business for the
debtor, section 115 shall apply with the necessary
modifications. The provisions regulating reim-
bursement claims arising from the continuation
of the business management contract shall also
apply in respect of remuneration claims. Sen-
tence 1does not apply to payment orders, orders
between payment service providers or interme-
diaries or orders for the transfer of securities;
these shall continue to apply with effect for the
insolvency estate.

Section 117 — Extinguishment of Powers of Attorney

(1) A power of attorney issued by the debtor relating
to the assets of the insolvency estate is extin-
guished upon commencement of insolvency
proceedings.

(2) Ifamandate or a business management contract
continues pursuant to section 115 (2), the power
of attorney shall also be deemed to continue.

(3) If the authorised representative is unaware of
the commencement of insolvency proceedings
through no fault on his/her part, he/she shall not
be liable under section 179 of the Civil Code
[Biirgerliches Gesetzbuch].

Section 118 — Dissolution of Companies

If a company without legal personality or a part-
nership limited by shares is dissolved through
the commencement of insolvency proceedings
relating to the assets of a partner, the managing
partner is a preferential creditor in respect of the
claims to which the managing partner is entitled
arising out of the interim continuation of urgent
business transactions. The managing partner is
an insolvency creditor in respect of the claims
arising out of the continuation of business trans-
actions in the period during which it was una-
ware of the commencement of insolvency pro-
ceedings through no fault on its part; section 84
(1) remains unaffected.
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‘ Commentary: h
In sentence 1, the words “company without
legal personality” will be replaced with the
words “partnership with legal personality”
with effect from 1January 2024 by the Act
to Modernise the Law on Partnerships (Per-
sonengesellschaftsrechtsmodernisierungsge-

\setz) (Federal Law Gazette | 2021, p. 3436). Y

Section 119 - Invalidity of Divergent Agreements
Agreements that exclude or restrict the applica-
bility of sections 103 to 118 in advance are
invalid.

Section 120 - Termination of Works Agreements

(1) If provision is made in works agreements for ben-
efits that burden the insolvency estate, the insol-
vency administrator and the works council shall
consult on a mutually agreed reduction in the
benefits. Such works agreements may also be
terminated subject to three months’ notice, even
if a longer notice period has been agreed.

(2) The right to terminate a works agreement for
good cause without notice remains unaffected.

Section 121 — Operational Changes and Conciliation

Proceedings

In insolvency proceedings relating to the assets of
the employer, section 112 (2) sentence 1 of the
Works Constitution Act [Betriebsverfassungsgesetz]
applies subject to the proviso that the proceedings
before the conciliation committee shall be pre-
ceded by an attempt at mediation only if the insol-
vency administrator and the works council jointly
seek conciliation.

Section 122 - Judicial Approval for Undertaking an
Operational Alteration

(1) If an operational alteration is planned and no
agreement on a reconciliation of interests can be
reached between the insolvency administrator
and the works council pursuant to section 112 of
the Works Constitution Act [Betriebsverfas-
sungsgesetz] within three weeks from the date of
commencement of negotiations or of a written
request to commence negotiations, despite the
administrator having provided comprehensive
information to the works council in good time,
the insolvency administrator may apply for the
approval of the Labour Court to the implementa-
tion of the operational alteration without this
being preceded by proceedings pursuant to sec-
tion 112 (2) of the Works Constitution Act [Be-
triebsverfassungsgesetz]. To this extent section
113 (3) of the Works Constitution Act [Betriebsver-
fassungsgesetz] shall not be applicable. The right

of the insolvency administrator to bring about a
re-conciliation of interests pursuant to section 125
or to lodge an application for declaratory judg-
ment pursuant to section 126 remains
unaffected.

The court shall grant its approval if the financial
position of the enterprise, taking into considera-
tion the social interests of the employees as well,
requires the operational alteration to be imple-
mented without prior proceedings pursuant to
section 112 (2) of the Works Constitution Act [Be-
triebsverfassungsgesetz]. The provisions of the
Labour Court Act [Arbeitsgerichtsgesetz] concern-
ing court order proceedings apply with the nec-
essary modifications; the parties to the proceed-
ings are the insolvency administrator and the
works council. The application shall be dealt with
as a matter of priority in accordance with section
61a (3) to (6) of the Labour Court Act [Arbeits-
gerichtsgesetz].

There is no right of appeal against the decision of
the court to the Higher Labour Court. An appeal
may be brought before the Federal Labour Court
if this is allowed in the decision of the Labour
Court; section 72 (2) and (3) of the Labour Court
Act shall apply with the necessary modifications.
The substantiated appeal must be lodged with
the Federal Labour Court within one month of
service of the Labour Court’s full written
decision.

Section 123 — Scope of the Social Compensation Plan

(1)

(2)

In order to compensate for or mitigate the finan-
cial prejudice sustained by employees as a result
of the planned operational alteration, a social
compensation plan drawn up subsequent to com-
mencement of insolvency proceedings may pro-
vide for a total of up to two and a half months’
salary (section 10 (3) of the Protection Against Un-
fair Dismissal Act [Kiindigungsschutzgesetz]) for
the employees affected by dismissal.

The liabilities under such a social compensation
plan are preferential liabilities. However, if an in-
solvency plan does not materialise, not more
than one third of the insolvency estate which
would be available for distribution to the insol-
vency creditors in the absence of a social com-
pensation plan may be used for the settlement of
social compensation plan claims. If the total
amount of all social compensation plan claims
exceeds this limit, the individual claims shall be
reduced proportionately.

Whenever sufficient liquid funds are available in
the insolvency estate, with the approval of the
insolvency court the insolvency administrator
shall make payments on account towards the so-
cial compensation plan claims. Compulsory
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enforcement against the insolvency estate is not
permitted in respect of a social compensation
plan claim.

Section 124 - Social Compensation Plan Prior to

(1)

Commencement of Insolvency Proceedings

A social compensation plan drawn up prior to the
commencement of insolvency proceedings but
no earlier than three months prior to the applica-
tion for commencement of insolvency proceed-
ings may be revoked by the insolvency adminis-
trator or by the works council.

If the social compensation plan is revoked, the
employees entitled to claims under the social
compensation plan may be taken into account if
a social compensation plan is drawn up within
the insolvency proceedings.

Benefits received by employees towards their
claims from the revoked social compensation
plan prior to commencement of insolvency pro-
ceedings cannot be reclaimed on the grounds of
the revocation. When a new social compensation
planis drawn up, in calculating the total amount
of the social compensation plan claims pursuant
to section 123 (1), such benefits to dismissed em-
ployees shall be deducted to the extent of up to
two and a half months’ salary.

Section 125 — Reconciliation of Interests and Protec-

(1)

tion against Dismissal

If an operational alteration (section 111 of the
Works Constitution Act [Betriebsverfassungsge-
setz]) is planned and the employees who are to
be dismissed are designated by name in a recon-
ciliation of interests between the insolvency ad-
ministrator and the works council, section 1 of
the Protection Against Unfair Dismissal Act [Kiin-
digungsschutzgesetz] shall apply subject to the
provisos that:

1. it shall be presumed that termination of the
employment contracts of the designated
employees is due to compelling operational
requirements which preclude the continued
employment of the employees in the company or
their continued employment on unchanged
terms of employment;

2. selection of employees on the basis of social
criteria may be reviewed only with respect to
length of service, age and maintenance obliga-
tions and in this respect only for gross errors; the
maintenance or creation of a balanced personnel
structure shall not be regarded as grossly errone-
ous. Sentence 1 shall not apply if circumstances
have significantly changed since the reconcilia-
tion of interests was achieved.

The reconciliation of interests under subsection
(1) replaces the work council’s right to comment

pursuant to section 17 (3) sentence 2 of the Pro-
tection Against Unfair Dismissal Act [Kiindigungs-
schutzgesetz].

Section 126 — Court Order Proceedings Relating to

(1

Protection Against Dismissal

If the company does not have a works council or if
no reconciliation of interests in accordance with
section 125 (1) is achieved on other grounds within
three weeks from the date of commencement of
negotiations or of a written request to commence
negotiations, despite the administrator having
provided comprehensive information to the
works council in good time, the insolvency ad-
ministrator may apply for a declaration by the
Labour Court that the termination of the employ-
ment of the specific employees designated in the
application is due to compelling operational re-
quirements and justified on social grounds. The
selection of employees on the basis of social crite-
ria may be reviewed only with respect to length
of service, age and maintenance obligations.

The provisions of the Labour Court Act [Arbe-
itsgerichtsgesetz] relating to court order proceed-
ings apply with the necessary modifications; the
parties to the proceedings are the insolvency ad-
ministrator, the works council and the desig-
nated employees, insofar as they do not agree to
the termination of their employment or to the
amended terms of employment. Section 122 (2)
sentence 3 and (3) apply with the necessary
modifications.

Section 12a (1) sentences 1 and 2 of the Labour
Court Act [Arbeitsgerichtsgesetz] apply with the
necessary modifications to the costs incurred by
the parties in the proceedings at first instance. In
the proceedings before the Federal Labour Court,
the provisions of the Code of Civil Procedure
[Zivilprozessordnung] relating to the payment of
the costs of the proceedings apply with the nec-
essary modifications.

Section 127 - Legal Action by an Employee

()

If the insolvency administrator gives notice to an
employee who is designated in the application
pursuant to section 126 (1) and the employee
brings an action for declaratory judgment that
his/her employment is not terminated by the dis-
missal or that the change to his/her terms of em-
ployment is unjustified on social grounds, the fi-
nal judgment in the proceedings under section
126 shall be binding on both parties. This shall
not apply if circumstances have changed signifi-
cantly since the last hearing.

If the employee brings an action before the deci-
sion in the proceedings under section 126 has be-
come final, on application by the insolvency
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administrator the hearing of the action shall be
suspended until this time.

Section 128 — Sale of Business Operation

(1) The application of sections 125 to 127 shall not be
excluded by reason of the fact that the opera-
tional alteration on which the reconciliation of
interests or the application for declaratory judg-
ment is based is to be implemented only after
the sale of a business operation. The acquirer of
the business operation shall be a party to the
proceedings under section 126.

(2) Inthe case of a transfer of undertakings, the pre-
sumption pursuant to section 125 (1) sentence 1
No. 1 or the declaration by the court pursuant to
section 126 (1) sentence 1 shall also be to the ef-
fect that the employment relationship is not be-
ing terminated by reason of the transfer of
undertakings.

Chapter Three — Avoidance in Insolvency

Section 129 - Principle

(1) Legal acts undertaken prior to commencement of
insolvency proceedings which are prejudicial to
the insolvency creditors may be avoided by the
insolvency administrator in accordance with sec-
tions 130 to 146.

(2) Anomission is deemed to be equivalent to a legal
act.

Section 130 — Congruent Coverage

(1) Alegal act providing security to or enabling the
satisfaction of an insolvency creditor may be
avoided if it was undertaken
1. during the three months prior to the applica-
tion for commencement of insolvency proceed-
ings, if the debtor was illiquid at the time when
the act was undertaken and if the creditor was
aware at that time of the debtor’s illiquidity or
2. after the application for commencement of
insolvency proceedings is filed and if the creditor
was aware of the debtor’s illiquidity or of the
application for commencement of insolvency pro-
ceedings when the act was undertaken.
This shall not apply if the legal act is based on a
financial collateral arrangement containing an
obligation to provide financial collateral, other
financial collateral or additional financial collat-
eral within the scope of section 17 (1) of the Bank-
ing Act [Kreditwesengesetz] in order to restore the
ratio agreed in the financial collateral arrange-
ment between the value of the secured liabilities
and the value of the collateral (margin collateral).

(2) Awareness of circumstances that necessarily in-
dicate the debtor’s illiquidity or the application
for the commencement of proceedings is

deemed to be equivalent to awareness of the
debtor’s illiquidity or of the application for com-
mencement of proceedings.

A person with a close relationship to the debtor
at the time when the act was undertaken (sec-
tion 138) shall be presumed to have been aware
of the debtor’s illiquidity or of the application for
commencement of proceedings.

Section 131 - Incongruent Coverage

(1)

A legal act providing security to or enabling the
satisfaction of an insolvency creditor to which
the creditor had no right or no right to claim in
that manner or at that time may be avoided it if
was undertaken

1. during the month prior to the date of the
application for commencement of insolvency
proceedings or following such application;

2. within the second or third month prior to the
date on which the application for commence-
ment of insolvency proceedings is filed and the
debtor was illiquid when the act took place or

3. within the second or third month prior to the
date on which the application for commence-
ment of insolvency proceedings is filed and the
creditor was aware when the act took place that
it would prejudice the insolvency creditors.

For application of subsection (1) No. 3, awareness
of circumstances that necessarily indicate preju-
dice to the insolvency creditors is deemed to be
equivalent to awareness of the prejudice to the
insolvency creditors. A person with a close rela-
tionship to the debtor when the act was under-
taken (section 138) shall be presumed to have
been aware of the prejudice to the insolvency
creditors.

Section 132 — Legal Acts Directly Prejudicial to the

(1

Insolvency Creditors

A transaction by the debtor that is directly preju-
dicial to the insolvency creditors may be avoided
if it is entered into

1. during the three months prior to the date of
the application for commencement of insolvency
proceedings, if at the time the transaction took
place, the debtor was illiquid and the other party
to the transaction was aware of the debtor’s illi-
quidity when the transaction took place or

2. after the application for commencement of
insolvency proceedings has been filed and if the
other party to the transaction was aware of the
debtor’s illiquidity or of the application for com-
mencement of insolvency proceedings when the
transaction took place.

Any other transaction by the debtor as a result of
which the debtor loses a right or is no longer able
to assert such right or as a result of which a
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3)

pecuniary claim against the debtor is maintained
or becomes enforceable is deemed to be equiva-
lent to a transaction that is directly prejudicial to
the insolvency creditors.
Section 130 subsections (2) and (3) apply with the
necessary modifications.

Section 133 — Intentional Prejudice

(1)

(4)

A legal act which was intended to prejudice its
creditors undertaken by the debtor during the
ten years prior to the date of the application for
commencement of insolvency proceedings, or af-
ter the date of the application, may be avoided if
the other party was aware of the debtor’s inten-
tion when the legal act was undertaken. Such
awareness shall be presumed if the other party
was aware of the debtor’s imminent illiquidity
and that the act would prejudice the creditors.

If the legal act provided security to or enabled the
satisfaction of the other party, the period in sub-
section (1) sentence 1shall amount to four years.
If the legal act provided security to or enabled
the satisfaction of the other party and such party
had a right to claim it in that manner and at that
time, imminent illiquidity under subsection (1)
sentence 2 shall be replaced by existing illiquid-
ity. If the other party concluded a payment
agreement with the debtor or otherwise granted
it relaxed payment terms, it shall be presumed
that the other party was not aware of the debt-
or’s illiquidity at the time of the act.

A contract for pecuniary interest entered into by
the debtor with a closely connected person (sec-
tion 138) which is directly prejudicial to the insol-
vency creditors may be avoided. Avoidance is ex-
cluded if the contract was entered into more
than two years prior to the date of the applica-
tion for commencement of insolvency proceed-
ings or if at the time the contract was concluded,
the other party to the contract was unaware of
the debtor’s intention to prejudice the creditors.

Section 134 — Gratuitous Performance

(1)

(2)

Gratuitous performance by the debtor may be
avoided unless it took place more than four years
prior to the date of the application for com-
mencement of insolvency proceedings.
Performance provided in return for a customary
occasional gift of small value is not subject to
avoidance.

Section 135 — Shareholder Loans

(1)

A legal act which, in respect of the claim of a
shareholder to repayment of a loan within the
meaning of section 39 (1) No. 5 or an equivalent
claim,

(4)

1. provided security, if the act was undertaken
during the ten years prior to the application for
commencement of insolvency proceedings or
after the application has been filed; or

2. satisfied the claim, if the act was undertaken
during the year prior to the application for com-
mencement of insolvency proceedings or after
the application has been filed may be avoided.

A legal act undertaken by a company within the
time frames specified in subsection (1) No. 2 in
order to satisfy a third party’s claim to repay-
ment of a loan may be avoided if a shareholder
had provided security or was liable as surety for
such claim. This shall also apply with the neces-
sary modifications to payments on claims equiv-
alent in economic terms to a loan.

If the debtor has been granted an asset for use or
exercise by a shareholder, the shareholder’s right
to segregation cannot be claimed for the dura-
tion of the insolvency proceedings, but for a
maximum period of one year from the date of
commencement of the insolvency proceedings, if
the asset is of substantial importance for the
continuation of the debtor’s business. The share-
holder is entitled to compensation for the use or
exercise of the asset which shall be calculated on
the basis of the average remuneration paid dur-
ing the year preceding the commencement of
insolvency proceedings; if the asset has been
provided for use or exercise for a shorter period,
the average remuneration during this period is
applicable.

Section 39 subsections (4) and (5) apply with the
necessary modifications.

Section 136 - Silent Partnership

(1)

A legal act by means of which a silent partner’s
capital contribution is wholly or partially repaid
or a silent partner’s share of accrued losses is
wholly or partially waived may be avoided if the
underlying agreement was entered into during
the year prior to the application for commence-
ment of insolvency proceedings relating to the
assets of the owner of the business or after the
filing of the application. This shall also apply
even if the silent partnership has been dissolved
in connection with the agreement.

Avoidance is excluded if a ground for commence-
ment of insolvency proceedings arose only after
the agreement was concluded.

Section 137 - Bill of Exchange and Cheque Payments

(1)

Bill of exchange payments by the debtor cannot
be reclaimed from the payee on the basis of sec-
tion 130 if, in accordance with the law on bills of
exchange, the payee would have lost its claim
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®3)

under the bill of exchange against other parties
liable on the bill upon refusal to accept payment.
The amount paid on a bill of exchange shall,
however, be refunded by the last party liable for
recourse or, if the latter endorsed the bill of ex-
change in favour of a third party, by the third
party if the last party liable for recourse or the
third party was aware of the debtor’s illiquidity
or of the application for commencement of insol-
vency proceedings at the time when it endorsed
the bill of exchange or caused it to be endorsed.
Section 130 subsections (2) and (3) apply with the
necessary modifications.

Subsections (1) and (2) apply with the necessary
modifications to cheque payments by the debtor.

Section 138 — Closely Connected Persons

(1)

&)

If the debtor is a natural person, closely con-
nected persons are:

1. the debtor’s spouse, even if the marriage did
not take place until after the legal act or was dis-
solved during the year prior to the legal act;

1a. the debtor’s civil partner, even if the civil part-
nership was entered into only after the legal act
or was dissolved during the year prior to the legal
act;

2. the ascendants and descendants of the debtor
or of the debtor’s spouse as specified in number1
above or of the debtor’s civil partner as specified
in number 1a above and also full and half-siblings
of the debtor or of the debtor’s spouse as speci-
fied in number 1 above or of the debtor’s civil
partner as specified in number 1a above as well
as the spouses or civil partners of these persons;
3. persons living in the household of the debtor
or having lived in the household of the debtor
during the year prior to the legal act and also per-
sons who have the opportunity to become aware
of the debtor’s financial circumstances by virtue
of a contractual connection to the debtor under a
service contract;

4. a legal entity or a company without legal per-
sonality, if the debtor or one of the persons men-
tioned in numbers 1to 3 is a member of the rep-
resentative or supervisory body, a general
partner or holds more than one quarter of its
capital or has the opportunity by virtue of a com-
parable connection on the basis of company law
or of a service contract to become aware of the
debtor’s financial circumstances.

If the debtor is a legal entity or a company with-
out legal personality, closely connected persons
are:

1. the members of the debtor’s representative or
supervisory body and general partners of the
debtor and also persons who hold more than one
quarter of the debtor’s capital;

2. a person or company with the opportunity to
become aware of the debtor’s financial circum-
stances by virtue of a comparable connection to
the debtor on the basis of company law or a ser-
vice contract;

3. a person with a personal connection as detailed
in subsection (1) to one of the persons specified in
number 1 or 2; this shall not apply if the persons
specified in number 1 or 2 are bound by law to
secrecy in relation to the debtor’s affairs.

. N

Commentary:
In subsection (1) No. 4 and in subsection (2)
in the part of the sentence before No. 1, the
words “company without legal personality”
will be replaced with the words “partner-
ship with legal personality” with effect
from 1January 2024 by the Act to Modernise
the Law on Partnerships (Personengesell-
schaftsrechtsmodernisierungsgesetz) (Fed-
\eral Law Gazette | 2021, p. 3436). )

Section 139 - Calculation of Time Periods Prior to the

(1)

Application for Commencement of Insolvency
Proceedings

The time periods specified in sections 88 and 130
to 136 commence at the start of the day corre-
sponding in number to the day on which the ap-
plication to commence insolvency proceedings is
received by the insolvency court. If a month lacks
such a day, the time period commences at the
start of the following day.

If several applications for commencement of in-
solvency proceedings are filed, the first admissi-
ble and well-founded application shall be appli-
cable even if the proceedings are commenced on
the basis of a later application. An application
rejected with final effect shall be taken into ac-
count only if it was rejected due to insufficiency
of assets.

Section 140 — Date of Performance of a Legal Act

(1
(2)

A legal act is deemed to be performed on the
date on which its legal effects occur.

If registration in the Land Register, Register of
Ships, Register of Ships under Construction or
Register of Liens on Aircraft is necessary for a
transaction to take effect, the transaction shall
be deemed to be performed as soon as the re-
maining requirements for it to take effect have
been met, the debtor’s declaration of intent has
become binding and the other party has lodged
the application for registration of the change of
title. If an application for registration of a priority
notice to secure the right to the change of title
has been lodged, sentence 1shall apply subject to
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the proviso that this application takes the place
of the application for registration of the change
of title.

In the case of a conditional or fixed term legal
act, fulfilment of the condition or occurrence of
the expiry date shall not be taken into account.

Section 141 - Enforceable Title

Alegal act may be avoided even if an enforceable
title was obtained for the legal act or if the act
was performed by way of compulsory
enforcement.

Section 142 — Cash Transactions

(1)

(2

Any performance by the debtor for which coun-
ter-performance of the same value is received
directly into the debtor’s assets may be avoided
only if the requirements of section 133 (1) are ful-
filled and the other party recognised that the
debtor acted dishonestly.

The exchange of performance and counter-per-
formance is direct if there is a close temporal con-
nection between performances, depending on
the nature of the performances exchanged and
taking into account customary business practices.
If the debtor pays wages to its employees, a close
temporal connection exists if the period between
the performance of work and the payment of
wages does not exceed three months.

Section 143 — Legal Consequences

(1)

Any property of the debtor which is sold, given
away or relinquished by means of the avoidable
act must be returned to the insolvency estate.
The provisions regulating the legal consequences
of unjust enrichment where the recipient was
aware that there were no legal grounds for the
performance apply with the necessary modifica-
tions. Interest is payable on money owed only if
the requirements of debtor default or of section
291 of the Civil Code [Biirgerliches Gesetzbuch]
are met; an additional claim to surrender of ben-
efits obtained from an amount of money re-
ceived is excluded.

The recipient of gratuitous performance has to
make restitution only to the extent that it is thereby
enriched. This shall not apply as soon as it knows or
must know in the circumstances that the gratui-
tous performance is prejudicial to the creditors.

In the case of avoidance under section 135 (2), the
shareholder who provided security or was liable as
surety must refund the benefit granted to the
third party to the insolvency estate. The obligation
shall exist only up to the amount for which the
shareholder was liable as surety or which corre-
sponds to the value of the security provided by
such shareholder at the time of repayment of the

loan or of the payment on the equivalent claim.
The shareholder shall be released from the obliga-
tion if it makes the property which served the cred-
itor as security available to the insolvency estate.

Section 144 — Claims by the Recipient of Avoidable
Performance

(1) If the recipient of avoidable performance returns
what it has received, its claim revives.

(2) Any consideration shall be refunded out of the
insolvency estate insofar as it is still present in
distinct form within the insolvency estate or the
insolvency estate is enriched by its value. Over
and above this, the recipient of avoidable perfor-
mance may assert a claim for return of the con-
sideration only as an insolvency creditor.

Section 145 — Avoidance against Legal Successors

(1) Avoidance of a legal act may be asserted against
the heirs or other universal successors of the re-
cipient of avoidable performance.

(2) Avoidance of a legal act may be asserted against
any other legal successor:
1. if the legal successor was aware at the time of
his/her acquisition of the circumstances on
which the voidability of the acquisition by his/
her predecessor is based;
2. if, at the time of his/her acquisition, the legal
successor belonged to the circle of persons
closely connected to the debtor (section 138),
unless he/she was unaware at this time of the
circumstances on which the voidability of the
acquisition by his/her predecessor is based;
3. if the legal successor acquired the property by
gratuitous transfer.

Section 146 — Limitation of the Right of Avoidance

(1) Theright of avoidance is subject to the provisions
on the standard limitation period under the Civil
Code [Biirgerliches Gesetzbuch].

(2) Even if the right of avoidance has become time-
barred, the insolvency administrator may refuse to
fulfil a duty of performance based on an avoidable
act.

Section 147 — Legal Acts after Commencement of

Proceedings

A legal act undertaken after the commencement
of insolvency proceedings which is valid in
accordance with section 81 (3) sentence 2, sec-
tions 892 and 893 of the Civil Code [Biirgerliches
Gesetzbuch], sections 16 and 17 of the Act Govern-
ing Rights in Registered Ships and Ships under
Construction [Gesetz iiber Rechte an eingetra-
genen Schiffen und Schiffsbauwerken] and sec-
tions 16 and 17 of the Act Governing Rights in
Aircraft [Gesetz iiber Rechte an Luftfahrzeugen]
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may be avoided under the provisions applicable
to the avoidance of a legal act undertaken prior
to the commencement of insolvency proceed-
ings. Sentence 1applies to legal acts based on the
claims and performance specified in sec-
tion 96 (2) provided that as a result of such
avoidance clearing, including settlement of bal-
ances, is not reversed and the relevant payment
orders, orders between payment service provid-
ers or intermediaries or orders for the transfer of
securities do not become ineffective.

Part Four - Management and Realisation
of the Insolvency Estate

Chapter One - Securing the Insolvency Estate

Section 148 — Taking Charge of the Insolvency Estate

(1)  After commencement of the insolvency proceed-
ings the insolvency administrator shall immedi-
ately assume possession and management of all
the assets belonging to the insolvency estate.

(2) The administrator may enforce the surrender of
property in the debtor’s custody on the basis of
an enforceable execution copy of the order com-
mencing proceedings by way of compulsory en-
forcement. Section 766 of the Code of Civil Proce-
dure [Zivilprozessordnung] applies subject to the
proviso that the insolvency court takes the place
of the court of enforcement.

Section 149 — Valuables

(1) The creditors’ committee may determine where
and on what conditions funds, securities and ob-
jects of value are to be deposited or invested. If a
creditors’ committee has not been appointed, or
if the creditors’ committee has not yet passed a
relevant resolution, the insolvency court may
make a corresponding order.

(2) The creditors’ meeting may decide on differing
arrangements.

Section 150 — Sealing

In order to secure the assets of the insolvency
estate, the insolvency administrator may have
seals affixed by a bailiff or other person author-
ised by statute. The record documenting the
sealing or unsealing of assets must be deposited
by the insolvency administrator in the court reg-
istry for the parties’ inspection.

Section 151 - List of Assets of the Insolvency Estate

(1) The insolvency administrator shall draw up a list
of the individual assets belonging to the insol-
vency estate. The debtor shall be consulted, if
this is possible without prejudicial delay.

The value of each asset shall be stated. If the
value depends on whether the enterprise contin-
ues to operate or is closed down, both values
shall be stated. Valuations that are particularly
difficult to assess may be passed to an expert.
On application by the administrator the insol-
vency court may waive the drawing up of the list;
the application must state the grounds on which
it is based. If a creditors’ committee is appointed,
the administrator may submit the application
only with the consent of the creditors’
committee.

Section 152 — List of Creditors

(1)

The insolvency administrator shall draw up a list
of all the debtor’s creditors ascertained by him/
her from the debtor’s books and business re-
cords, from other information from the debtor,
through the filing of their claims or in any other
way.

The list shall record the creditors entitled to sepa-
rate satisfaction and the individual ranking cate-
gories of the subordinated insolvency creditors
separately. The creditor’s address and the basis
and the amount of the creditor’s claim shall be
stated in each case. In the case of the creditors
entitled to separate satisfaction, the asset sub-
ject to the right of separate satisfaction and the
amount of the probable shortfall shall also be
indicated; section 151 (2) sentence 2 applies with
the necessary modifications.

The list shall further indicate the possibilities
which exist for set-off. The amount of the prefer-
ential liabilities in the event of a prompt realisa-
tion of the debtor’s assets shall be estimated.

Section 153 — Statement of Assets and Liabilities

(1)

The insolvency administrator shall draw up a
structured overview as of the date of commence-
ment of the insolvency proceedings listing and
comparing the assets of the insolvency estate
and the debtor’s liabilities. Section 151 (2) applies
with the necessary modifications to the valua-
tion of the assets; s