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Preface

We open the latest edition of our Yearbook with a look across to our neighbours 
in Switzerland. Swiss insolvency and restructuring law, which dates back to 1889 
and for a long time changed only very little, has been adjusted a number of times 
over recent years, particularly since the banking crisis of 2008. Our article out-
lines the most important amendments with particular emphasis on cross-border 
insolvency law.

Naturally we glance at German reform efforts too. Following on from our article in 
the last issue, we focus on the law on avoidance in insolvency. A government bill 
has now been published, and we present the proposed amendments it contains in 
detail. 

New legislation concerning group insolvency is also planned. We summarise the 
debate and cast a critical eye over the issues. And as group insolvency legislation is 
on its way at the European level too – corporate groups can span national borders 
after all – we also take a look at this. Finally, as we do in every issue, we put a spe-
cific „sector“ in the spotlight. This time it‘s the insolvency of sports clubs. 

Achern, December 2015

Dr Annerose Tashiro  
Attorney-at-Law in Germany 
Registered European Lawyer (London)
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Developments in Swiss Restructuring and 
 Insolvency Law

By Prof Dr Franco Lorandi, LL.M.,  
Attorney-at-Law with Holenstein Rechtsanwälte AG, Zürich

I.	 Introduction

Swiss insolvency law is governed by the Federal Debt Collection and Bankruptcy 
Act (Bundesgesetz über Schuldbetreibung und Konkurs – SchKG), which dates back 
to 1889. Despite its considerable age, the Act has never undergone a major revi-
sion, and has only ever been partially amended (see section II. below for informa-
tion on the most recent revision). As regards bank insolvency law, the pace of 
legislation – often driven by international developments – is quite different, or at 
least has been since the banking crisis of 2008 (see section III. for selected issues 
in this area). This article presents a number of developments in these areas.

II.	 Developments in restructuring law

Swiss law has no real equivalent to the German Restructuring Decree (“Sani-
erungserlass”). Individual restructuring measures – such as the reduction and 
subsequent increase of share capital (Article 732a of the Swiss Code of Obliga-
tions (Obligationenrecht – OR)) or the provision that a company is not required to 
file for insolvency if enough of its creditors declare that they will subordinate 
their claims to those of other creditors (Article 725(2) OR)1 – are dealt with under 
company law. In addition, a company which has complied with the obligation to 
file for bankruptcy can apply to the bankruptcy court for a deferment of bank-
ruptcy (Konkursaufschub – Article 725a of the OR). This procedure is not very 
widely used, at least in the German-speaking part of Switzerland.

Composition proceedings (Nachlassverfahren) are more common.2 This is the pro-
cedure used in almost all large-scale Swiss insolvencies (such as the Swissair com-
panies and Petroplus).3 A partial amendment in this regard came into force on 
1 January 2014. The main changes are as described below.

A “provisional debt moratorium” of up to four months (Article 293a(2) SchKG) can 
now be requested with virtually no conditions attached. Debtors need only sub-
mit the necessary documents (Article 293(a) SchKG)4 and demonstrate that there 
is a prospect of either successful restructuring or a composition agreement (Art. 
293a(3) SchKG). The court will grant the moratorium “without delay” and will gen-
erally appoint a provisional administrator (provisorischer Sachwalter – Article 

1  If the debtor company enters insolvency, creditors who have agreed to subordinate their claims only receive a payment (insol-
vency dividend) once all other creditors have been paid in full.

2 Although statistical information has not been collected in recent years, it can be assumed that there are approximately 100 to 200 
composition proceedings in Switzerland each year (Lorandi, Schuldbetreibung und Konkurs (SchKG) in a Nutshell, 2. A., St. Gallen 
2014, s. 54 no. 3 at the end). 

3  Composition proceedings are also open to private individuals, but usually prove too costly.

4  These are an up-to-date balance sheet, income statement and cash flow plan, plus a restructuring plan if necessary.

Simple to initiate
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293a(1) SchKG). Granting of a provisional moratorium is non-contestable (Article 
293d SchKG). 

The provisional moratorium may be followed by a definitive moratorium, which 
lasts a further four to six months (Article 294(1) SchKG) and can be extended to 12 
or even 24 months (Article 295b(1) SchKG). 

In almost all cases, composition proceedings are the alternative to (immediate) 
bankruptcy. This is reflected in the fact that bankruptcy follows automatically if 
the composition proceedings do not achieve their objective, either because there 
is no prospect of success (Article 293a(3), Article 294(3) SchKG), because bank-
ruptcy is necessary to preserve the debtor’s assets (Article 296b SchKG), or 
because no composition agreement has been reached (Article 309 SchKG). So 
debtors are well advised to think carefully beforehand about whether they want 
to request a moratorium. 

The granting of a provisional moratorium must normally be published in the offi-
cial gazettes (Article 293c(1) SchKG). Publication often exacerbates debtors’ prob-
lems: new customers are reluctant to deal with them, existing customers cancel 
orders, suppliers insist on payment in advance and staff and contractual partners 
jump ship. For this reason, it is now possible in “justified cases” for publication to 
be held back for the duration of the provisional5 moratorium (up to four months), 
provided protection for third parties is assured (Article 293c(2) SchKG). 

As the courts (viewing matters from the creditors’ perspective) are very reluctant 
to grant “silent” moratoriums, a debtor’s application must give very good reasons 
as to why non-publication is essential in their case and protection for third par-
ties (namely the creditors) is assured. 

A debt restructuring moratorium primarily serves to protect the debtor: enforce-
ment proceedings (against specific assets of the debtor) already commenced are 
stayed and new proceedings cannot be initiated (Article 297(1) SchKG). Seizure of 
property is also precluded (Article 297(3) SchKG). Legal proceedings pending 
before Swiss courts and authorities are stayed (Article 297(5) SchKG). If the debtor 
has made a “general assignment” of all its current and future receivables to indi-
vidual creditors (usually banks), after the moratorium is granted this assignment 
becomes ineffective in respect of (assigned) claims which come into existance 
after the moratorium (Article 297(4) SchKG). This restores the debtor’s access to 
liquidity resulting from continuing activities during the period of the morato-
rium. Secured creditors of this kind would need to obtain the permission of the 
court to exercise their security interest over (assigned) claims coming into 
existance after the moratorium is granted (Article 298(2) SchKG). 

Contracts for continuing obligations (Dauerschuldverhältnisse – such as tenancy 
agreements, leases and factoring agreements) bind parties over a longer period 
because they are entered into for an extended fixed term or have long notice 
periods. Such contracts can be a hindrance if debtors have to make significant 

5  Granting of a definitive moratorium must always be published (Article 296 SchKG). 

A sword of 
Damocles: 
immediate 
bankruptcy

“Silent” proceedings

Benefits for the 
debtor of a 
moratorium

Termination of 
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obligations
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changes to their business during restructuring. Therefore, the law now permits 
debtors to terminate6 such contracts7 with the consent of the supervisor. Notice 
to terminate may be given at any time, to take effect at any time (Article 297a 
SchKG). The other party must be (fully) compensated, but claims to such compen-
sation are ordinary insolvency claims only8, with entitlement to payment of an 
insolvency dividend depending on available assets and class of creditor.9 

This right of termination is subject to one significant restriction, however, in that 
it can only be exercised if “the purpose of the restructuring would otherwise be 
defeated” (Article 297a, first sentence, SchKG). It remains to be seen in practice 
whether this restriction will need to be taken at face value (in which case prema-
ture termination would be effectively precluded), or whether it will be sufficient 
for premature termination of a contract to be at least conducive to the 
restructuring. 

Transactions entered into prior to insolvency are subject to retrospective avoid-
ance (Article 285 et seq. SchKG).10 Transactions entered into during the morato-
rium period can also be avoided. This applies if the company subsequently enters 
bankruptcy or a “composition agreement” providing for the assignment of assets 
(Nachlassvertrag mit Vermögensabtretung – which is very close to bankruptcy) is 
reached. 

This potential for avoidance creates legal uncertainty for parties wishing to con-
tract with the debtor during the moratorium, notably if the business or parts of it 
are to be sold during this period. This uncertainty can result in sales not going 
ahead at all, or only at too low a price.11 To take account of this situation, it is now 
possible for transactions entered into during the moratorium period to be sub-
mitted to the court for approval, after which they will no longer be subject to 
avoidance (Article 285(3) SchKG). It is still unclear whether a court is only required 
to consider requests regarding transactions requiring approval by law (Article 
298(2) SchKG),12 or if transactions of any kind can be submitted for approval. 

Creditors generally want debtors to pay them in cash – as much of it as possible. 
Frequently, however, debtors will not have sufficient liquidity to make substantial 
payments quickly under a composition agreement. For this reason, debtors are 
now able to “pay” part or all of their creditors’ claims with shares in the debtor 
company or in a successor company. This possibility is available with all types of 
composition agreement13 (Article 314(2), Article 318(1bis) SchKG). 

6 This applies regardless of the national law governing the contract. As a rule of Swiss debt enforcement law, the extraordinary 
right of termination is mandatory when insolvency proceedings are pursued in Switzerland. This also applies if the contract is 
governed by a foreign law.

7  Employment contracts are excluded (Article 297a, second sentence, SchKG). 

8  And not preferential liabilities, which must be settled in full (Masseverbindlichkeiten – Article 262 SchKG). 

9  Swiss law recognises three classes of creditors in respect of unsecured claims (Article 219(4) SchKG). 

10  This is referred to in Switzerland as “pauliana” avoidance (paulianische Anfechtung – as the concept dates back to the actio pauli-
ana of Roman law), to distinguish it from avoidance under civil law. 

11  Which is paradoxical, as higher prices would prevent or reduce the risk of avoidance. 

12  These are (exhaustive list) the sale or encumbrance of fixed assets (Anlagevermögen), granting of security, giving of guarantees 
or making of gratuitous dispositions (Article 298(2) SchKG). 

13  This is not permitted in case of bankruptcy. 
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From the debtor’s perspective, the greater flexibility offered by this instrument is 
a welcome development. The happiness of creditors will be tempered by the fact 
that part of their claim will be settled not in cash but in virtually untradeable 
shares.14 Payment in shares must be provided for in the composition agreement, 
which must be approved by the creditors. This means that an offer must be 
attractive enough for large numbers of creditors to accept it.15 In addition, for a 
composition agreement to be binding, it must also be approved by the composi-
tion court (Article 306 SchKG), which means that it is also binding on dissenting 
creditors (Article 310(1) SchKG). 

In line with the EU position, Swiss civil law has for a number of years provided 
that where a company or part of a company is transferred, contracts of employ-
ment “belonging” to it pass to the acquirer automatically (by operation of law) 
(Article 333 OR). The extent to which this also applies when undertakings are 
transferred as a result of the insolvency of the transferring party was previously 
unclear. The consequence of this uncertainly was that undertakings were trans-
ferred in case of insolvency only reluctantly, or not at all. Though this rule was 
intended to protect employees, it had precisely the opposite effect. 

Now the position is as follows: If the transfer takes place during a moratorium16 
(granted to the debtor/employer), employment contracts no longer pass to the 
acquirer automatically. Instead, the acquirer can agree with the former employer17 
which employment relationships will be transferred and which will not (Article 
333a OR). The acquirer is not liable for employment relationships not transferred. 
This makes transfers of undertakings in case of insolvency easier and allows 
more jobs to be preserved. 

While the developments described are not revolutionary,18 they are valuable 
instruments that can be deployed by debtors and administrators in a targeted 
way to improve the chances of successful restructuring, or at least to increase the 
dividend for creditors. Time will tell which of these developments will be well 
received and which will be more difficult to implement. Experience so far (since 
early 2014) has been mainly positive. 

III.	 Developments in cross-border insolvency law

For banks and securities dealers, a special regime applies in Switzerland in a num-
ber of respects. And since September 2011, it also applies in respect of recognition 
of foreign orders commencing insolvency proceedings: FINMA, the Swiss Finan-
cial Market Supervisory Authority, and not the courts, is responsible for the recog-
nition of foreign insolvency orders (Article 37g (1) of the Swiss Banking Act 
(Banken gesetz – BankG)). The tools available to FINMA give it greater flexibility: 

14  It would be different matter if the shares were in a listed company.

15  For unsecured non-preferential creditors, the approval of a “qualified quorum” is required: either a majority of creditors represent-
ing two thirds of total value of claims or one quarter of creditors representing three quarters of the total value of claims (Article 
305(1) SchKG). 

16  The same applies to transfers in case of bankruptcy; such cases are extremely rare, however. 

17  Which means that acquirers can “cherry-pick”. 

18  Legislation – in Switzerland anyway – almost never is. 
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for one thing, it can recognise such orders even if no reciprocal rights are granted 
by the foreign system, provided that it is in the interests of the creditors to do so 
(Article 10(2) of the FINMA Bank Insolvency Ordinance (Bankeninsolvenzverord-
nung-FINMA – BIV-FINMA)). In this regard this regime is fundamentally different 
from that applicable to legal entities other than banks. 

Another difference is that FINMA can decide not to commence ancillary proceed-
ings in Switzerland. Instead, provided that the secured and preferential claims of 
Swiss creditors are treated equally in the foreign proceedings, it can make assets 
located in Switzerland available to the foreign insolvency administrator directly. 
Adequate account must also be taken of other claims of Swiss creditors (Article 
37g(2) BankG). This regime was first applied following the insolvency of Lehman 
Brothers and proved successful both in that case and subsequently. To permit 
FINMA to carry out the necessary checks, the foreign insolvency administrator 
must specify how the claims of Swiss creditors will be handled in the (main) for-
eign proceedings. If no claims of Swiss creditors are or have been involved in the 
foreign proceedings, this is unproblematic. 

Swiss insolvency law is based on the principle of territoriality. In particular, this 
means that Switzerland does not tolerate external “interference” with respect to 
assets situated within its borders. The result of this in cross-border cases is that 
(main) insolvency proceedings initiated abroad have no direct effect in Switzer-
land. Foreign insolvency administrators have no powers in Switzerland; instead, 
they must have the foreign insolvency order recognised in Switzerland. 

One requirement which must be met before this can be done is that the foreign 
state in question grants reciprocal rights (Article 166 of the Swiss Federal Statute 
on Private International Law (Bundesgesetz über das Internationale Privatrecht – 
IPRG)). As insolvency regimes around the world vary widely, it is unclear precisely 
what is required for such “reciprocal rights” to be deemed to be granted. It 
appears settled19 that around 20 states grant reciprocal rights, including (in 
Europe) Germany,20 Austria, the UK, France, Spain, Italy and Greece. The legal posi-
tion regarding the rest of the world is unclear. All the same, in the context of 
interpretation the Federal Supreme Court has shown a tendency (particularly in 
light of the much more modern regime prevailing in the banking sector and the 
tendency across Europe towards relaxation of requirements regarding reciprocal 
rights) not to apply excessively stringent formal requirements as regards recipro-
cal rights.21

Even if (as a result of reciprocal rights) the foreign insolvency order is recognised, 
the foreign insolvency administrator will have no powers in Switzerland. Rather, 
the Bankruptcy Office (“Konkursamt”) at the place where the assets are located 
will administer the ancillary bankruptcy proceedings in Switzerland (Article 167 
et seq. IPRG). In the first instance, the proceeds from realisation of assets located 
in Switzerland will be distributed to secured creditors and Swiss creditors with 

19  This is a snapshot: foreign legal systems (including judicial practice) are subject to constant change. The relevant time is the date 
on which recognition in Switzerland is requested. 

20  In the case of Germany, there are also old treaties which may be significant regionally. 

21  Federal Supreme Court Judgment (BGE) 141 III 222 et seq.
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preferential claims in the Swiss proceedings (Article 172 IPRG). Any surplus will be 
passed on to the foreign insolvency administrator, provided that his or her (for-
eign) distribution plan (schedule of claims) can be recognised in Switzerland 
(Article 173 IPRG). 

In October 2015, the Swiss Federal Council (Bundesrat) presented a bill intended 
to substantially modernise international insolvency law for entities other than 
banks. This bill seems unlikely to change significantly during the course of the 
legislative process. It is not yet known when the new regime will take effect.

The bill is closely based on the regime for banks, and the requirement that recip-
rocal rights must be granted is abandoned entirely. So provided that no claims 
are filed by secured creditors (with security over assets located in Switzerland) or 
Swiss preferential creditors, ancillary proceedings in Switzerland will not be 
required. Assets situated in Switzerland will be then made available to the for-
eign insolvency administrator who will be able to exercise all powers over these 
assets which were enjoyed by the debtor prior to commencement of the insol-
vency proceedings. He or she will not be able to issue any orders in exercise of 
official powers in Switzerland, however. 

  
Prof Dr Franco Lorandi is an honorary professor of civil proce-
dure and debt enforcement law at the University of St. Gallen 
(HSG) and an attorney-at-law with Holenstein Rechtsan-
wälte AG, Zürich.   
Email: lorandi@hol-law.ch
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Adoption of a New Group Insolvency Regime

By Dr Annerose Tashiro, Attorney-at-Law in Germany and Registered European 
Lawyer (London), and Frank Tschentscher LL.M. (Nottingham), Attorney-at-Law in 
Germany and Solicitor (England and Wales)

I.	 First ever codified group insolvency regime 

Restructuring practitioners have long criticised the absence of a legal framework 
for group insolvencies. Indeed, given the importance of corporate groups in 
today’s world of rapidly changing and complex markets, it is remarkable that 
until recently very little effort was put into deliberations about how to deal with 
the insolvency of not only a single corporate debtor but that of a group of corpo-
rate debtors as a whole. Under the present German regime, the group – as an 
economic unit – is not recognised and a number of factors which are key for the 
successful restructuring of an insolvent group of companies, such as choice of 
administrator, cannot be determined in advance.

However, this is going to change before too long and the adoption of an insol-
vency regime for groups of companies will soon complete the comprehensive 
reform of German insolvency law which began in the term of the last parliament 
(2009-2013). In August 2013, the German government produced a bill on the facil-
itation of insolvency proceedings for company groups (Gesetz zur Erleichterung 
der Bewältigung von Konzerninsolvenzen).1 Fortunately, the draft bill was not 
affected by the outcome of the subsequent general election in Germany and the 
resulting change of seats in the Bundestag, as it was not put formally before par-
liament before the start of the current legislative term. The general expectation 
is, therefore, that the bill will be adopted by parliament and become law soon. 

Right from the outset, the purpose of the bill was not simply to reform German 
insolvency law but also to put down a marker and namely influence the Euro-
pean debate on the reform of the European Insolvency Regulation. And indeed, 
the recast European Insolvency Regulation, which will come into force in June 
2017, contains a key feature of the pending German insolvency regime for groups 
of companies: coordination proceedings.2 

At the start, we may want to remind ourselves of the current status. German 
insolvency proceedings may be commenced in respect of the assets of any per-
son, corporate entity or “Sondervermögen” (certain types of estates, e.g. the estate 
of a deceased person). At the heart of Germany’s corporate insolvency regime is 
the so called “separate entity” principle, i.e. the principle that a company is a legal 
entity separate and distinct from its controllers or constituent shareholders. It fol-
lows that every insolvent entity is dealt with in separate insolvency proceedings. 
However, where an insolvency involves not only one corporate debtor but, 
instead, a whole group of companies, this approach can – and inevitably will – cause 

1  German parliamentary publication (BT-Drucksache) 18/407, 30 January 2014.

2  Regulation (EU) 2015/848, OJ 2015 L 141, p. 19.
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significant problems. Just imagine a situation where several courts have jurisdic-
tion and/or different insolvency administrators are being appointed. The need for 
cooperation and coordination alone adds a further layer of complexity to an 
already complex procedure. The “separate corporate entity” principle also ignores 
the fact that corporate groups are usually highly integrated and often financed 
jointly, with cash pools and joint security and other structures that aim at gener-
ating synergies for all companies within the specific group. Where the focus is 
exclusively on an individual group company to the exclusion of other group com-
panies, any attempts to rescue or restructure the group as a whole become even 
more complex and often nigh impossible to achieve. 

Previously, one way round was to move the registered office of each group com-
pany to a single court. Prominent examples of this approach are the cases of PIN 
Group,3 Arcandor/Quelle or Praktiker AG. In some cases, it was possible, by way of 
arrangement with creditors, to keep individual group companies outside of an 
insolvency process (ringfencing). That approach has an additional advantage: not 
only does it shield the ringfenced companies from insolvency, it may also help to 
concentrate jurisdiction at a single court and, consequently, ensure that only one 
insolvency administrator is appointed. The preparations for the insolvency of 
SaarGummi were structured that way. Still, the position in Germany is far from 
ideal and although, given adequate preparation and creativity on the part of the 
advisors involved, the desired result may be achieved, considerable uncertainties 
remain.

The proposed German insolvency law for groups of companies is intended to 
address and overcome these uncertainties but, that notwithstanding, even under 
the new regime, the separate entity principle will continue to apply and the 
assets of individual group companies will still be looked at and handled sepa-
rately in an insolvency. There are no plans to introduce a substantive consolida-
tion mechanism to pool the assets of group companies. Instead, a milder 
approach is being followed, i.e. that of procedural consolidation, the idea being 
that any uncertainties in the process can be overcome via concentration and 
cooperation arrangements. 

II.	 Corporate group 

The new regime applies to a corporate group as defined in section 3e of the draft 
bill amending the German Insolvency Code (Insolvenzordnung – InsO) (the “Group 
Insolvency Bill”). The definition of a “group” is inspired by provisions contained in 
Germany’s Commercial Code (Handelsgesetzbuch – HGB)) and setting out the 
reporting requirements for consolidated accounts: for a group an indirect con-
nection permitting a dominant influence to be exercised is sufficient. This will 
normally be the case if an entity can direct or otherwise influence the appoint-
ment of directors and/or members of a supervisory board of another entity via its 
majority shareholding, domination agreement or any other contractual arrange-
ment that would allow the exercise of control. Typically, a corporate group com-
prises a parent company together with one or more subsidiaries. It is noteworthy 

3  Cologne Local Court (Amtsgericht Köln), ruling of 1 February 2008 – 73 IN 682/07.
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though that in contrast to the consolidated financial reporting rules, section 3e of 
the Group Insolvency Bill does not require that any such influence is being exer-
cised by a corporation. 

The Group Insolvency Bill also covers a corporate structure known in Germany as 
the Gleichordnungskonzern (“parallel group”), where it is sufficient that individ-
ual companies are subject to common direction. As a rule, groups of this kind 
usually pursue a common purpose, meaning that the application of the group 
insolvency rules with a view to restructuring or disposing of the undertaking as a 
whole is very likely to best preserve the value of the structure and, consequently, 
is in the interests of the entire body of creditors. The broad nature of the defini-
tion of “corporate group” contained in the Group Insolvency Bill is intended to 
avoid the need for detailed examination as to whether the new regime is appli-
cable at all. According to the explanatory notes to the Group Insolvency Bill, the 
law makers appear remarkably unconcerned as to whether the regime was to be 
applied to companies who do not form part of a corporate group. Rather, as the 
group insolvency rules may be applied only if requested by the stakeholders, the 
authors of the Group Insolvency Bill were confident that any such request will be 
made only where appropriate. 

The concept of the corporate group is the basis for the rules regarding court juris-
diction and venue and intended to facilitate the concentration of proceedings. It 
namely plays a role in connection with an application for the establishment of a 
group venue.

III.	 Group venue 

The key tool for remedying the frictions and inefficiencies that can arise when 
multiple insolvency administrators and courts are involved in the insolvencies of 
individual group companies will be the “concentration of jurisdiction” arrange-
ments in section 3a et seq. of the Group Insolvency Bill. Concentration will apply 
to both the insolvency administrator (see section IV. below) and the insolvency 
court that appoints and supervises that administrator. In future, although the 
general competence of the insolvency court at the seat of an individual group 
company remains unaffected, it will also be possible, upon application, to estab-
lish a single court as the “group venue” for all of the companies in the group. An 
application to establish such group venue may only be brought by a company 
that is not obviously of only minor importance for the group and for which an 
admissible application for the commencement of insolvency proceedings has 
been submitted before. The Group Insolvency Bill assumes that a company is not 
of minor importance if, over the last business year for which its accounts are 
available, its total assets, revenue and average number of employees represent 10 
percent of the corresponding values of the group as a whole. In addition to this 
general test, the court may also apply other criteria for assessing a company’s 
importance to the group. Interestingly, the Group Insolvency Bill deems it irrele-
vant whether the insolvency petition itself has merit, e.g. whether a corporate 
debtor cannot meet the cash-flow and/or balance sheet test. The rationale is that 
such requirement would prevent a speedy decision on jurisdiction because a 
decision on the merits would take considerable time. 
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As well as examining the formal aspects of an insolvency application, the court 
will determine whether an order sanctioning a concentration of proceedings is in 
the common interest of the creditors. The explanatory notes accompanying the 
Group Insolvency Bill suggest that that is the case if a coordination of proceed-
ings results in “coordination synergies” in at least some of the group’s proceed-
ings without affecting adversely the estates of the other companies in the group. 
Any (reasonable) doubt as to whether coordination would be in the common 
interest of the creditors is sufficient grounds for the court to dismiss the applica-
tion and, consequently, it is paramount for applicants to outline the advantages 
of such coordination at an early stage and in much detail. The court’s decision 
with respect to the establishment of the group venue is final and cannot be 
appealed. Assuming for a moment that more than one corporate entity belong-
ing to a group could submit applications for the establishment of a group venue, 
the court first seised will determine matters (priority principle). If it was unclear 
which one of several application was submitted first, only the application sub-
mitted by the applicant with the highest total assets is admissible.

The court will decide on the establishment of a group venue on the basis of the 
evidence and information that the Group Insolvency Bill requires the debtor to 
provide together with its petition. Unsurprisingly, the required information is 
extensive and includes, but is not limited to, information on the financial position 
of the other group companies and, as mentioned above, the added value of a 
concentration of proceedings. Supporting evidence in the form of relevant finan-
cial statements and other documents has to be submitted, too. The authors of 
the Group Insolvency Bill recognised that careful planning and preparation was 
indispensable if a concentration of proceedings was to produce added value to 
creditors and the Group Insolvency Bill sets the tone accordingly. 

That said, the new rules are also intended to cover cases displaying a certain lack 
of planning or preparation. It will thus be possible to bring an application for the 
establishment of a group venue even after the event, i.e. after the court has 
already made the order for the commencement of insolvency proceedings. Here, 
the application can only be submitted by the court appointed insolvency admin-
istrator or, where the debtor is in self-administration proceedings (Eigenverwal-
tung), by the debtor’s management. It is evident from the Group Insolvency Bill’s 
structure that its authors envision group insolvency as a succession of individual 
insolvency applications: once a particular court has been established as the 
group venue, the other group companies will be able to submit their application 
for commencement of insolvency proceedings to that court. Alternatively, an 
application may still be made at the court at the seat of the group company in 
the normal way. In its application, the corporate debtor can then include a 
request for those proceedings to be transferred to the existing group venue. A 
debtor company does have the same option where one or more of its creditors 
present an application for the commencement of insolvency proceedings over its 
assets. 

Assuming that common sense is being followed and a group insolvency carefully 
planned and prepared, the rules of the Group Insolvency Bill will certainly prove 
useful and help ensure certainty of process – a priceless commodity, particularly 

Concentration of 
proceedings: in 
the creditors’ 
interests?

Additional 
information 
required in 
application

Group venue 
established 
retroactively

Risks of the rules 
of jurisdiction



20

Insolvency and Restructuring in Germany – Yearbook 2016

when restructuring is involved. Where there is disagreement within the group 
regarding which road to take, however, the rules also harbour risks. Each group 
company that is obligated to present a petition for the commencement of insol-
vency proceedings may decide, at its free discretion, whether to do so at a pre-
existing group venue or at the insolvency court of its seat. In practical terms, it will 
prove to be very difficult to transfer proceedings to the group venue after the 
event, i.e. where proceedings were commenced before the group venue was 
established. Just think of a “domino effect” within the group, with earlier insolven-
cies triggering new insolvencies one after another. It is also regrettable that a 
company can only submit an application to establish the establishment of the 
group venue to the insolvency court of its seat and in accordance with the general 
civil procedure rules. It would seem that, in practical terms, the only real chance to 
establish a group venue, and thus allow the desired concentration of proceedings 
to take effect, is to make sure that the very first group company to file a petition 
also applies to the court for an order holding that that court is the group venue. 

IV.	 Concentration of administrator functions 

Practical experience of group insolvencies over the past few years suggests that 
the appointment of several administrators for the same group should be avoided 
at all cost and that, as a general rule, restructuring cases handled by one court 
appointed administrator produce better results for creditors. The main thrust of 
the argument runs like this: the advantage of a single appointment is that fric-
tional losses, resulting from cooperation requirements between several adminis-
trators, are avoided. There is no need to exchange information to coordinate the 
proceedings or to cooperate in general. This in turn will usually help prevent com-
munication problems and inefficiencies and, thus, increase the chances of success-
ful restructuring or sale. This appears the Holy Mantra of restructuring profession-
als and assuming for a moment that it were true in each and every case, this then 
begs the question as to how to deal with any conflicts of interest that are inevita-
bly arising, given that group companies are bound to have claims and counter-
claims against other companies of the same group. The resolution of this conun-
drum is to do a halfway-house: common practice in Germany has been to appoint 
separate administrators for the group companies but from the same firm. The 
Group Insolvency Bill takes (some) account of this practice with the newly inserted 
section 56b, which requires the relevant courts to liaise with respect to the 
appointment of the administrator. The courts then have to agree as to whether it 
would be in the creditors’ best interests to appoint the same insolvency adminis-
trator for all of the companies in the group or to bring in more than one adminis-
trator. It is noteworthy that the courts’ duty of liaison and coordination applies 
regardless of whether the applications were submitted by a debtor or creditor. 

In taking this approach, the Group Insolvency Bill falls short of the demands 
expressed in some quarters, namely that the appointment of a group administra-
tor be made obligatory. The authors of the Group Insolvency Bill simply felt that 
this was going too far, as the need for a single group administrator will inevitably 
depend on the unique facts and circumstances of the case, such as the corporate 
structure of the group in question, its financing or the existence of intra-group 
claims, to name but a few. For instance, allowing one group administrator to take 
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charge may not always work for groups which are only loosely connected. It 
would also cause problems where tort claims within the group structure are to 
be pursued or if one group company has avoidance or claw-back claims against 
another group company. If there is support for the appointment of a group 
administrator generally, the courts will have to determine whether the candidate 
presented to them is independent, as defined in section 56 InsO, and not only in 
respect of one or a few cases but in all sets of proceedings of that group and 
whether already pending or anticipated. 

In their deliberations, the courts are to take account of any potential conflicts of 
interest and always bear in mind the option of appointing a Sonderinsolvenzver-
walter, or “special insolvency administrator”. This is the first mention in statute of 
the special insolvency administrator, which has long been a feature in German 
judicial practice. In the past, courts have appointed special insolvency administra-
tors where the (ordinary) insolvency administrator would otherwise be required 
to act on both sides of a transaction between insolvent companies, or for the 
purpose of asserting or examining reciprocal claims between associated compa-
nies. The Group Insolvency Bill states that the courts should dismiss an applica-
tion for the appointment of a group insolvency administrator where it necessi-
tates the appointment of an unreasonably high number of special insolvency 
administrators and the advantages of having one person in charge are thus out-
weighed or rendered ineffective by the disadvantages attached to his appoint-
ment. This might be the case if, for example, the assets of one or more group 
companies essentially comprise (contested) claims against other group compa-
nies. According to the authors of the Group Insolvency Bill, the courts will have to 
determine how many matters should be referred to a special insolvency adminis-
trator on a case-by-case basis, again taking into considerations the unique cir-
cumstances and facts of each case. 

So far we have only focused upon the courts when discussing the appointment of 
an insolvency administrator. However, the insolvency administrator is not be 
selected by the courts alone; the creditor bodies in the various individual pro-
ceedings also have a say, and an important one, too. Section 56a InsO, inserted by 
the Act for the Further Facilitation of the Restructuring of Companies, (Gesetz zur 
weiteren Erleichterung der Sanierung von Unternehmen, ESUG), already requires 
the involvement of the preliminary creditors’ committee in selection process. If 
the preliminary creditors’ committee unanimously nominates a candidate, then 
the court is bound by that decision and required by statute to appoint the candi-
date suggested, unless objectively the individual in question is unsuitable for the 
role of administrator. The provision also applies to the insolvency of companies in 
a corporate group, meaning that the participation of each of the preliminary 
creditors’ committees is required here too. Obvious problems arise if the respec-
tive preliminary creditors’ committees nominate different administrators, even in 
cases where the courts, following a consultation process, would be in favour of 
appointing a single administrator. The Group Insolvency Bill provides that in 
those circumstances, an individual court may ignore the nomination of an 
administrator in favour of a suitable candidate nominated unanimously by the 
preliminary creditors’ committee of another group company. A preliminary credi-
tors’ committee whose proposal is rejected in this way has a right to a hearing in 
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the course of its “own” proceedings before the other administrator is appointed. 
Whether this right to have a hearing will be of much significance in practice is 
questionable. The court is unlikely to back-track on its decision and will do so only 
in very exceptional cases, e.g. if evidence is introduced to suggest that the other 
administrator is unsuited for the role in these particular proceedings. Realisti-
cally, the courts will already have considered the issue of suitability in the course 
of the coordination efforts: the bill expressly provides for an examination as to 
whether “the candidate is able to administer all proceedings concerning the 
group companies with the necessary degree of independence”. The courts will 
always look at matters with one or more specific candidates in mind and, conse-
quently, it is unlikely for a hearing of a creditors’ committee whose nomination 
has been ignored or passed over to make a difference. 

The newly found fame and importance of preliminary creditors’ committees 
under Germany’s insolvency regime is continued in the Group Insolvency Bill, too. 
Their autonomy is stated to be unrestricted also in relation to the appointment 
of a special insolvency administrator: the wording of the new section 56b(2) of 
the Group Insolvency Bill expressly states that the preliminary creditors’ commit-
tee also participates in the court’s appointment process of a special insolvency 
administrator. That then begs the question as to what such “participation” 
entails. While it is not stated in the provision itself, the explanatory notes to the 
bill make it clear that it was the authors’ intention that the courts should not be 
allowed to ignore the proposal of the creditors’ committee. Further, as special 
insolvency administrators are appointed specifically in order to safeguard the 
specific interests of individual group companies, the authors of the Group Insol-
vency Bill did not allow potential overriding group interests to restrict these indi-
vidual interests in any shape or form. It is for that reason, too, that the individual 
creditors’ committees have nomination and (co-)determination rights regardless 
of when the special insolvency administrator is appointed and irrespective of the 
scope of his activities. However, since the scope of section 56 et seq. only applies 
to the interim proceedings and, therefore, the preliminary creditors’ committee, 
this right to (co-)determine ends by the time of convening the first creditors’ 
meeting, when the creditors’ committee proper is being voted for and installed 
and the preliminary creditors’ committee ceases to exist. This bears some rele-
vance as the courts’ practice to date has been to appoint special insolvency 
administrators only at a later stage in the insolvency proceedings, for instance at 
a time when a final verification of reciprocal claims is required or certain agree-
ments are to be entered into. In future, creditors may seek to ensure that special 
insolvency administrators are appointed at an earlier stage so that they do not 
lose their right of (co-)determination. 

V.	 Cooperation

If more than one administrator is appointed to take charge of the insolvency of a 
group of companies, the Group Insolvency Bill imposes a statutory duty of coop-
eration on the various parties involved. The draft rules for cooperation between 
administrators, courts and creditors’ committees are contained in the newly 
drafted sections 269a et seq. of the Group Insolvency Bill. 
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In accordance with section 269a of the Group Insolvency Bill, the administrators 
of the various group companies have an obligation to communicate and cooper-
ate with each other. The Group Insolvency Bill specifically names information on 
whether a company is to be wound up or restructured as the most important 
issue. This is particularly important in the case of related companies which sup-
ply one another with essential goods and/or services.

The authors of the Group Insolvency Bill are very clear that, as a general rule, 
administrators will have to comply with disclosure requests or requests for assis-
tance from the administrators of other group companies where the effort 
involved in doing so is manageable, the administrator’s own insolvency estate is 
not diminished as a result of the disclosure or cooperation and, further, if the 
administrator is being compensated for his activities at market rates. At the same 
time, an administrator’s duty of disclosure and exchange or information ends 
where compliance with such a request would be to the disadvantage or detri-
ment of the insolvency estate under his administration, unless again there are 
other benefits that would compensate for it. The bill clearly states that the 
administrator owes his duty primarily to the creditors of the company under his 
administration and not to those of other group companies or to the group 
administrator. Consequently, any motivation to act in concert must end where 
such cooperation is incompatible with the administrator’s primary duty, such as 
disclosing information that would enable one of the other administrators to 
identify avoidance claims against the group company under his administration. 

As well as imposing a duty of cooperation on individual administrators, the Group 
Insolvency Bill also introduces a new concept of coordination between courts 
where no group venue has been established. Pursuant to its new section 269b, 
the courts too have a duty to liaise and exchange information. This applies namely 
with respect to orders made for the commencement of proceedings, the appoint-
ment of the insolvency administrator, significant procedural decisions (such as 
freezing assets or payment of invoices), the size of the insolvency estate, the pres-
entation of insolvency plans or any other measures terminating the proceedings. 

Unlike insolvency administrators who are under a statutory obligation to disclose 
and exchange information only when requested to do so by another administra-
tor, the courts will be required to liaise and communicate proactively and disclose 
any information that may be significant for the other proceedings. The intention 
is to enable all courts in their decision making processes to take into account the 
likely impact of their decisions on other group companies and the group as a 
whole. However, as is the case with the administrators, a court’s duty of disclo-
sure does not extend to information that may jeopardise the interests of the pro-
ceedings administered by that court. 

Unlike for insolvency administrators and courts, the Group Insolvency Bill does 
not automatically require cooperation between the various creditors’ commit-
tees. Instead, such cooperation will only take place by request of one of the credi-
tors’ committees involved and be exercised via a group creditors’ committee, 
which the court of group venue may appoint upon application. The Group Insol-
vency Bill suggests that the group committee is meant to comprise one member 
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from the creditors’ committee of every group company (provided that such group 
company is not blatantly of minor importance for the group). Its role is to safe-
guard the interests of all creditors of those companies belonging to the group, 
whether in the interim proceedings as a preliminary group creditors’ committee 
or at the latter stages as the group creditors’ committee proper (i.e. the commit-
tee appointed or confirmed after the insolvency proceedings are officially 
opened). The court of the group venue will decide on the appointment of the 
group creditors’ committee at its judicial discretion and after hearing the indi-
vidual creditors’ committees, who may suggest appointees to the group credi-
tors’ committee. The suggestions are not, however, binding on the court and in its 
decision making process, the court is likely to bear in mind that a group creditors’ 
committee will be particularly well accepted if all groups of creditor are repre-
sented within it. 

The role of the group creditors’ committee is to support the individual insolvency 
administrators and creditors’ committees so as to facilitate the coordinated pro-
ceedings. If a coordinating administrator is being appointed (see below), the 
group creditors’ committee may participate in the selection process. Approval of 
the group creditors’ committee must be sought if a coordination plan is submit-
ted. The members of the group creditors’ committee will be remunerated for 
their additional work; however, their services will be deemed to be on behalf of 
the delegating creditors’ committee and be paid in accordance with the proce-
dures of that committee. 

VI.	 Coordination proceedings

If insolvency proceedings are commenced in respect of a number of debtor com-
panies belonging to a corporate group, or such proceedings are already pending, 
any of those companies (or, once proceedings are underway, their insolvency 
administrators) can apply for the initiation of coordination proceedings in accord-
ance with the new sections 269d et seq. The (preliminary) creditors’ committee of 
each debtor company may also make such application if it has unanimously 
resolved to do so. The court of group venue - in accordance with the new section 
3a – has jurisdiction to hear such applications. It will order coordination proceed-
ings if this is in creditors’ best interests, but will not do so if the additional costs 
of such proceedings are likely to outweigh the benefits of a concentration. 

The most important element of the coordination proceedings is the appointment 
of a coordinating administrator. The role of the coordinating administrator is to 
take appropriate measures to ensure that the proceedings run smoothly. The 
coordinating administrator may not be any of the debtor entities in the group or 
be dependent on any one of them or any of their creditors. As the role of the coor-
dinating administrator is to act as an intermediary and beyond the interests of 
individual group companies, he will usually be independent of the insolvency 
administrators and/or supervisors of the group companies, too. The latter is 
merely a recommendation, however, and may be disregarded if appointing a con-
nected administrator is deemed to have real benefit (for instance, knowing the 
full details of the matter and being able to proceed immediately, thus, preserving 
the value of the group). In the appointment, the coordinating court is to have 
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regard namely to the suggested candidate’s capabilities to resolve conflicts as 
well as any other requirements relevant for the case at hand. There is no statutory 
requirement or otherwise to automatically appoint the administrator of the par-
ent or the largest company in the group; if the court wishes to appoint one of the 
administrators of the group companies to the role of coordinating administrator 
it should simply choose the candidate best suited for the job. Importantly, the 
common theme of creditor prevalence in German insolvency proceedings contin-
ues here as well: before the court makes the appointment, it will have to hear the 
views of the group creditors’ committee. The committee may specify the criteria 
for the appointment of the coordinating administrator and a candidate sug-
gested by unanimous resolution of the committee will be binding on the court. 

To ensure coordination of the individual proceedings at as early a stage as possi-
ble and with the best possible prospects of success, a coordinating administrator 
may be appointed at the preliminary proceedings stage. The coordinating admin-
istrator is entitled to participate in creditors meetings in the proceedings of the 
group companies so that he may obtain information about the interests and 
plans of the various parties involved. The (preliminary) insolvency administrators 
of the group entities are obliged to work with the coordinating administrator 
and have to provide him with all relevant information. This obligation does not, 
however, extend to situations where disclosing such information would harm the 
interests of a company under an administrator’s management or its creditors. In 
those cases, administrators are not duty bound to support the coordinating 
administrator. 

The coordinating administrator, too, is required to uphold the interests of the 
creditors overall. However, that is not meant to suggest that the actions of the 
coordinating administrator have to improve the position of every single creditor 
or the position of every group company. Rather, the term “creditors” refers to the 
body of creditors of all group companies and it is sufficient, therefore, that a 
higher recovery rate is achieved in at least one set of proceedings without pro-
ducing losses in another. 

The coordinating administrator’s remuneration is determined on the basis of the 
total value of all assets administered under the individual insolvency proceed-
ings involved in the coordination proceedings, less any intra-group claims. 
Although dealing with intra-group claims will in many cases account for a large 
proportion of the coordinating administrator’s activities, this work will be 
reflected by applying surcharges to his basic fee entitlement rather than by 
increasing the overall value of the case. The rationale is to avoid that high value 
but contested intragroup claims inflate the costs of coordination proceedings 
excessively. How the coordinating administrator’s remuneration will actually be 
paid is however a more complicated issue. The Group Insolvency Bill states that 
his fees and costs are paid pro rata from all assets under administration in the 
individual insolvency proceedings, with the size of the respective contributions to 
be determined by the size of the individual estate. It follows that the coordinat-
ing administrator’s fees can only be allocated (and paid) at a time when the pro-
ceedings are almost completed and the respective estates identified and quanti-
fied. However, in line with practical requirements and in the interests of earlier 
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payment, it is reasonable to assume that the size of the estates will be estimated 
at an earlier stage to facilitate a determination of the allocation key and allow 
some payment. 

The most important tool given to the coordinating administrator in the Group 
Insolvency Bill is the newly introduced coordination plan, which is akin to a Chap-
ter 11 Reorganisation Plan and the insolvency plan that is already available under 
German law. One of the main differences is that the coordination plan does not 
take immediate effect at the group company level. Instead, it has to be imple-
mented via the (separate and additional) insolvency plans for the individual 
group companies. The coordination plan should describe all relevant measures 
necessary to ensure that proceedings run smoothly. It may include agreements 
between insolvency administrators, resolution of intra-group disputes or propos-
als for improving the financial viability of individual companies and/or the group 
as a whole. Of course, the primary purpose of the coordination plan is the restruc-
turing of the overall group by way of directing the individual proceedings towards 
an overarching objective. However, a coordination plan may also serve to maxim-
ise the return to creditors in a liquidation of the group or individual companies. 

Unlike the insolvency plan already available under German insolvency legislation, 
the coordination plan does not need to be approved by a full creditors’ meeting in 
separate session. Instead, if a group creditors’ committee has been appointed, its 
approval for the coordination plan must be sought first. The plan will then be 
submitted to the court for confirmation, which the court may only withhold if 
the plan does not meet procedural (formal) requirements and, further, if the defi-
ciencies identified by the court are not remedied within a specified time. It is 
highly unlikely that coordination plans cannot get over this statutory hurdle 
meaning that, in practical terms, the main body deciding upon the content and 
the fate of the coordination plan will be the group creditors’ committee – always 
provided, of course, there is one. 

As simple as it may be in comparison with an insolvency plan in individual insol-
vency proceedings, to introduce a coordination plan, actually giving effect to the 
arrangements it contains, is rather more difficult. The provisions and specifica-
tions set out in the coordination plan do not bind the authors of insolvency plans 
in the individual proceedings. However, the administrators of the group compa-
nies are required to call and convene a full creditors’ meeting and present and 
explain the content of the coordination plan to the creditors (unless the coordi-
nating administrator or his representative wishes to do so) and explain his ration-
ale as to why he would not wish to execute the arrangements contained in it. If 
the creditors’ meeting is not persuaded by the administrator’s case and votes in 
favour of the specifications set out in the coordination plan, the administrator is 
bound to mirrors its provisions in the insolvency plan at the level of the individual 
group company. If the administrator does not, and decides to proceed contrary to 
the express wishes and interests of the creditors, he may be held liable in 
damages. 
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VII.	Summary

With the varied range of options it provides, the Group Insolvency Bill offers a 
reasonable and sufficiently flexible “tool kit” for a wide variety of group insol-
vency situations. As ever, the important issue is how the tools are then deployed 
in practice. Here, it is helpful that the draft rules are clear enough to rule out any 
serious interpretation issues. The current bill comprises a finely balanced set of 
concentration and cooperation rules in group insolvencies. In the vast majority of 
cases, coordination and concentration of proceedings will be in the best interests 
of creditors. Whether the aim is to restructure or dispose of the group, the main 
driver for success is careful preparation and, consequently, the main determiners 
of success lie outside the legislators’ influence. Too much red tape and complex 
rules allow dissenting stakeholders to delay or derail matter and as such are 
counter-productive. 

The concept of coordination proceedings have been extensively criticised on this 
point with various commentators querying the sense of this new tool. Indeed, 
considering the likely cost and effort involved, the additional benefit of coordina-
tion proceedings may be debatable, not least because a coordinating administra-
tor may only offer suggestions but has no means to enforce and/or otherwise 
implement them in case of conflict. Still, the concentration and coordination 
components of the Group Insolvency Bill target the right issues. The fact that the 
bill does not attempt to introduce substantive consolidation will help it become 
law sooner rather than later. Had there been any such attempt, it would surely 
have led to legal actions being taken against the bill on the grounds that it would 
violate Germany’s constitution.
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Is everything going to plan? The insolvency plan, 
restructuring plan and coordination plan in the 
new EU Insolvency Regulation

By Dr H. Philipp Esser LL.M. (Chicago), Attorney-at-Law in Germany and New York 
State, and Ronan Dugué, Attorney-at-Law in France

Insolvency plans have been at the heart of almost every reform of insolvency law 
in recent years. With adoption of the German Insolvency Code in 1999, insolvency 
plans – like the US chapter 11 reorganization plan – were meant to establish a 
culture of restructuring in Germany. However, this was not achieved until the 
reforms introduced in 2012 (by the Act for the Further Facilitation of the Restruc-
turing of Companies – Gesetz zur weiteren Erleichterung der Sanierung von 
Unternehmen (ESUG)), since which time there has been a significant increase in 
the number of insolvency plans submitted as part of German insolvency proceed-
ings. Insolvency plans are now becoming a standard instrument in insolvency 
proceedings of any size handled by all insolvency courts. This puts German 
restructuring law in line with the international trend (see the British “Scheme of 
Arrangement”, for example).

The new EU Insolvency Regulation (Regulation (EU) 2015/848 of the European 
Parliament and of the Council of 20 May 2015 on insolvency proceedings (recast), 
the “recast Regulation”), which will apply to insolvency proceedings commenced 
after 26 June 2017, picks up on this development and introduces a new planning 
tool for group insolvencies in the form of the “group coordination plan”. In addi-
tion to the group coordination plan, the recast Regulation also lays down rules 
concerning restructuring plans and “compositions”. 

This article surveys the provisions of the EU Insolvency Regulation regarding 
these various plans and looks specifically at the legal framework relating to the 
group coordination plan. Of particular interest in relation to insolvency plans are 
majority rules, whereby a plan may be adopted when approved by a majority of 
creditors even if a number of creditors vote against it. We start with a look at the 
provisions relating to restructuring plans and compositions in general in both the 
old and recast Insolvency Regulations, and then focus on the entirely new rules 
regarding group insolvency plans. 

Case study: plan-wise, what options are available under the recast Regulation to a 
German insolvency practitioner in a situation where successful restructuring is 
dependent on cooperation with a French group company which is currently involved 
in insolvency proceedings in France, but where individual creditors (“hold-outs”) are 
rejecting such cooperation in order to negotiate benefits for themselves? 

The recast Regulation supersedes Council Regulation (EC) 1346/2000 of 29 May 
2000 on insolvency proceedings – the “old Regulation” for short. It was adopted 
by the European Parliament on 20 May 2015 and entered into force on 25 June 
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2015. However, the majority of its provisions will only apply to insolvency pro-
ceedings commenced on or after 27 June 2017. 

The old Regulation makes almost no mention of insolvency plans. Only in relation 
to secondary insolvency proceedings do recital 20 and Article 34 of the old Regu-
lation refer to the right of the insolvency practitioner in the main proceedings to 
propose or block a “rescue plan” for the secondary proceedings (Article 34(1)). If a 
plan in secondary proceedings restricts the rights of creditors in the main pro-
ceedings, the consent of all creditors in those proceedings having an interest is 
required (Article 34(2)). If the process of liquidation in the secondary proceedings 
has been stayed (Article 33 of the old Regulation), an insolvency plan may only be 
proposed, put to the vote or approved with the consent of the liquidator in the 
main proceedings (Article 34(3)).

The old Regulation also contains various provisions concerning “compositions” 
(Article 2(c), Article 4(2)( j), Article 25(1) and Article 34(1), as well as recitals 7 and 
20). The terms “restructuring plan” and “composition” are not defined in the old 
Regulation, but there is some evidence that a restructuring plan lays down 
arrangements for continued operation of an undertaking, while a composition 
corresponds to a winding-up plan. Even so, the legal literature unreservedly cat-
egorises German insolvency plans as compositions, meaning that the law appli-
cable to such insolvency plans is that of the place in which insolvency proceed-
ings are opened (Article 4(2)( j) of the old Regulation) and insolvency plans must 
be recognised with no further formalities in all Member States (Article 25(1) of 
the old Regulation). 

Aside from this, the old Regulation largely ignored insolvency plans and focussed 
more on other areas (international jurisdiction, recognition, secondary insolvency 
proceedings, protection of foreign creditors) and rather less on restructuring 
instruments. 

The recast Regulation goes further than the old rules in relation to restructuring 
plans. Recital 11 places the restructuring plan at the centre of the interim prelimi-
nary proceedings envisaged by the recast Regulation. Such interim proceedings, 
provided for in the first sentence of Article 1(1)(c), are expected to lead to the 
restructuring of the debtor by means of a restructuring plan. 

The restructuring plan also gains new significance in the context of secondary 
insolvency proceedings. As before, an insolvency practitioner in main insolvency 
proceedings can propose a restructuring plan to close secondary proceedings 
(Article 47(1) of the recast Regulation). And Article 47(2) of the recast Regulation 
still contains the rather vague provision that a restructuring plan requires the 
consent of all the creditors having an interest – particularly those not involved in 
the secondary proceedings – if it will restrict the rights of the creditors in such 
way that this may have an “effect in respect of assets of a debtor that are not 
covered by those proceedings”. The term “effect” must presumably be interpreted 
broadly. Rules of a Member State requiring approval of the plan by a qualified 
majority only are thus inapplicable. The legislator’s intention here, as previously 
and despite the restructuring plan, is to prevent opposing creditors from being 
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outvoted and to require unanimity. Naturally, even where there is no restructur-
ing plan, compositions can also be entered into with the consent of all creditors 
having an interest.

What is new, however, is the obligation (going beyond the duty to cooperate and 
communicate information) on the practitioners in the main and secondary insol-
vency proceedings to “explore the possibility of restructuring the debtor and, 
where such a possibility exists, coordinate the elaboration and implementation 
of a restructuring plan” (Article 41(2)(b) of the recast Regulation). Here the EU is 
expressly encouraging the restructuring plan as an instrument for restructuring. 
It is also clear, however, that the legislator foresees restructuring plans as a tool 
for restructuring and not purely for winding-up.

The recast Regulation also indirectly establishes a new function for the restruc-
turing plan in “synthetic secondary proceedings”. This is a reference to the under-
taking given by the insolvency practitioner in the main insolvency proceedings to 
local creditors that they will be treated as if secondary insolvency proceedings 
had been opened in order to avoid such secondary proceedings (Article 36 of the 
recast Regulation). The local rules on qualified majorities and voting that apply to 
the approval of restructuring plans will apply mutatis mutandis as regards 
acceptance of such undertaking by local creditors (Article 36(5), second sentence, 
and recital 44 of the recast Regulation). The insolvency practitioner must inform 
the local creditors of the arrangements (Article 36(5), fourth sentence of the 
recast Regulation). 

As such, the undertaking can be viewed as a sort of local restructuring plan with-
out any secondary proceedings. Majority rules under local insolvency law are 
applicable to voting on the undertaking, which constitutes a de facto restructur-
ing plan. This is of particular interest if an undertaking contains provisions detri-
mental or undesirable to individual creditors. 

The newly inserted Chapter V, “Insolvency proceedings of members of a group of 
companies”, also contains provisions regarding the restructuring plan and par-
ticularly the group coordination plan. This Chapter lays down rules for cross-bor-
der insolvencies involving more than one member of a group of companies 
regarding cooperation and communication among and between insolvency prac-
titioners and insolvency courts (Articles 56-60 of the recast Regulation) and coor-
dination between insolvency proceedings involving multiple group companies 
(Article 61-77 of the recast Regulation). As a tool for such coordination, the recast 
Regulation provides in particular for coordination proceedings (Articles 61–70 of 
the recast Regulation) administered by a coordinator under the supervision of 
the coordination court. 

The rules regarding group insolvency proceedings are intended to ensure the effi-
cient conduct of proceedings by requiring parties to insolvency proceedings com-
menced in respect of different group companies to communicate with each 
other, to coordinate their activities and – if possible – to cooperate with each 
other. The group coordination plan is of particular importance in this regard. The 
insolvency practitioners in the various group insolvency proceedings must 
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consider the coordination plan and, if they do not follow it, give reasons for not 
doing so both in accordance with local reporting requirements and to the coordi-
nator; this ought to produce a certain binding effect, at least indirectly (Article 70 
of the recast Regulation).

Consequently, the group coordination plan is binding only to a very limited 
degree and its content cannot be implemented forcibly. This means that a group 
coordination plan can only be put into effect with the willing cooperation of par-
ties within the various group companies. Aside from that, the obligation to state 
reasons under Article 70(2) of the recast Regulation is enforceable at law if an 
insolvency practitioner fails to give adequate reasons for not following the group 
coordination plan. 

So what does this mean for our case study? Is all hope lost, even if the German 
and French practitioners cooperate with each other and the only issue is over-
coming the objections of a few hold-outs in France (or elsewhere)? What does 
the recast Regulation say about majority decisions? 

The recast Regulation is as cautious regarding the potential content of a group 
coordination plan as it is in terms of the legal consequences (enforceability, 
against one dissenting insolvency practitioner, for instance). Article 72(1)(a) and 
(b) provide that the practitioner may “identify and outline recommendations (a) 
and propose a group coordination plan that identifies, describes and recom-
mends a comprehensive set of measures appropriate to an integrated approach 
to the resolution of the group members’ insolvencies” (b). Such proposals may 
concern in particular “measures to be taken in order to re-establish the economic 
performance and the financial soundness of the group or any part of it” (subpar-
agraph (b)(i)), “the settlement of intra-group disputes as regards intra-group 
transactions and avoidance actions” (subparagraph (b)(ii)) and “agreements 
between the insolvency practitioners of the insolvent group members” (subpara-
graph (b)(iii)). One thing is clear: in accordance with Article 72(3) of the recast 
Regulation, the group coordination plan must not include recommendations 
regarding consolidation of proceedings or insolvency estates (known as “sub-
stantive” or “procedural” consolidation).

A group-wide “integrated” approach towards measures intended to ensure 
liquidity and restore economic performance would appear to make a great deal 
of sense. The same may also be true of agreements between insolvency practi-
tioners, for instance protocols. Protocols describe arrangements for cooperation 
between the various parties and mechanisms for resolving disputes, but are not 
normally enforceable at law. Dispute resolution arrangements can be specified in 
a plan, but it is often more efficient to do so in a bilateral composition between 
the parties in dispute. 

The mere recommendations and proposals contained in a group coordination 
plan do not alter the legal position in local insolvency proceedings. The real prob-
lem, which the recast Regulation neither resolves nor simplifies, concerns imple-
mentation of those recommendations and proposals in the local insolvency pro-
ceedings in accordance with local law. As such, the recast Regulation will be of 
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little help for the practitioners in our case study if the corresponding measures – 
e.g. to restrict the rights of individual foreign hold-outs – cannot be implemented 
in local proceedings, or significant legal obstacles stand in the way of such imple-
mentation. And the recast Regulation certainly offers no solutions in a situation 
where a majority of creditors and/or the insolvency practitioner of a foreign 
group company does not support the restructuring plan for the insolvent group 
put forward by coordinator. 

Article 72(2) of the recast Regulation gives the coordinator the right to be heard 
in the insolvency proceedings concerning the various members of the group, to 
report on his or her plan to the parties involved, to act as mediator and to request 
information or a stay of proceedings. These procedural rights will be helpful, but 
do not mitigate the fundamental weakness of the group coordination plan, 
which may only contain proposals and recommendations. 

In line with the approach established in the recast Regulation that the group 
coordination plan will merely outline the coordinator’s proposals for the proceed-
ings going forward and will not alter existing legal relationships, the Regulation 
is silent on the issue of acceptance of the group coordination plan. Does the obli-
gation to state reasons in accordance with the second sentence of Article 70(2) of 
the recast Regulation apply as soon as the coordinator “proposes” a group coordi-
nation plan in accordance with Article 72(1)(b) of the recast Regulation, even if the 
proposal has not been approved in the course of the local insolvency proceed-
ings? This interpretation is supported by the fact that local insolvency proceed-
ings do not have to be included in coordination proceedings if an objection to 
that effect is lodged in good time (the “opt-out”, Article 64 of the recast 
Regulation). 

This opt-out from the coordination proceedings is limited, however. Thus the con-
sent of the local insolvency practitioners would be a clear sign and would cer-
tainly make sense. In Germany, insolvency practitioners in Germany should 
obtain the prior consent of the creditor’s committee and the creditors’ meeting. 
The German insolvency practitioner would then be able to accept the plan on 
this basis.

Even a fundamentally non-enforceable group coordination plan can produce dis-
putes. Local creditors could invoke the information obligation under the second 
sentence of Article 70(2), for example. The obvious response would be to assert 
the coordinator’s claim to information at the local insolvency court in accordance 
with local procedural and substantive rules. A uniform interpretation of the 
group coordination plan is required, however. Insolvency law at the seat of the 
coordination court, which is also the court which supervises the coordinator 
(Article 75 of the recast Regulation), would seem to provide the appropriate 
framework for this. 

Alongside the group coordination plan with its limited effects, the coordination 
proceedings also include the restructuring plan. Article 56(2)(c) of the recast Reg-
ulation requires practitioners to consider whether possibilities exist for restruc-
turing insolvent group companies specifically by means of a coordinated 
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restructuring plan, and, if so, how such plan could be negotiated. They may grant 
powers and allocate tasks for the purposes of such coordinated restructuring 
plan (Article 56(2) of the recast Regulation).

If there is no consensus between the insolvency proceedings in respect of the 
individual group companies, Article 60(1)(b) of the recast Regulation allows any 
local insolvency practitioner to request a stay of any measure related to the reali-
sation of the assets in the proceedings involving any other member of the group, 
providing that (i) a restructuring plan has been proposed under point (c) of Arti-
cle 56(2) and presents a reasonable chance of success, (ii) such a stay is necessary 
in order to ensure the proper implementation of the restructuring plan, (iii) the 
restructuring plan would be to the benefit of the creditors in the proceedings for 
which the stay is requested and (iv) no coordination proceedings in accordance 
with Article 61 et seq. of the recast Regulation are pending. A stay may be ordered 
for a period of up to six months (Article 60(2) of the recast Regulation). 

It is sensible that the Insolvency Regulation requires the insolvency practitioners 
of the different group companies to consider whether possibilities exist for a 
“coordinated restructuring plan” – this means that no insolvency practitioner can 
fail to consider a restructuring or insolvency plan from the outset. Accordingly, 
the insolvency creditors should also be able to demand information regarding 
the progress and outcome of this consideration. Legally, the result will be inde-
pendent insolvency plans governed by local law but every plan will be conditional 
on the other plan taking effect. 

The potential for success of less consensus-oriented proceedings such as the stay 
provided for in Article 60(1)(b) is questionable, however. For one thing, it is 
unclear what the “chance of success” in point (b)(i) refers to – acceptance of the 
plan? Implementation of the measures it contains? In addition, the local insol-
vency practitioners will not normally accept any procedural measures that they 
themselves have not consented to. 

While the recast Insolvency Regulation will bring many changes – including rules 
concerning insolvent groups of companies – it also leaves much unchanged. And 
the provisions regarding coordination proceedings, and the group coordination 
plan in particular, are rather restrained. A group coordination plan prepared uni-
laterally by the coordinator and containing only recommendations and proposals 
will not ensure that proceedings are conducted in an integrated fashion. While in 
future it will be more likely that protocols will be agreed under the auspices of 
group coordination proceedings, these protocols will likewise typically not con-
tain any enforceable arrangements. 

However, the new rules on insolvencies of groups of companies may still have a 
wider practical impact: the suggestions in the recast Regulation regarding con-
sideration of consensual solutions for restructuring and agreement of corre-
sponding restructuring plans is likely to stimulate a culture of restructuring in 
Europe in general. In Germany, the forthcoming group insolvency legislation may 
do likewise. Only time will tell whether the absence of enforceable rights will 
hold back this culture of restructuring. 

Summary



34

Insolvency and Restructuring in Germany – Yearbook 2016

In the specific example of our case study, involving a dissenting minority of 
shareholders in insolvency proceedings relating to a foreign group company, it is 
highly questionable whether a group coordination plan would be the right tool 
for developing and implementing an integrated restructuring strategy. Coordina-
tion among insolvency practitioners under Article 56(2)(c) of the recast Regula-
tion in the course of their cooperation regarding the existence and feasibility of 
possibilities for restructuring by means of a coordination restructuring plan 
would appear to be more promising. 
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EIR Recast 2015 

Please find on our website 

http://www.schubra.de/en/internationalaffairs/EIR_Recast_2015.php 

a document comparison of the new European Insolvency Regulation 
(recast) and the Regulation No 1346/2000 of 29 May 2000 prepared by 
Schultze & Braun and a selection of the most important documents of the 
legislative process of the reform of the European Insolvency Regulation 
and links to such documents on the websites of the respective European 
institutions.

1. Document comparison between EUROPEAN INSOLVENCY REGULATION 
(RECAST) and COUNCIL REGULATION (EC) No 1346/2000 of 29 May 2000 
– prepared by Schultze & Braun

2. Proposal by the European Commission of 12 December 2012 for a REGU-
LATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL amend-
ing Council Regulation (EC) No 1346/2000 on insolvency proceedings – 
COM(2012) 744

3. EUROPEAN PARLIAMENT LEGISLATIVE RESOLUTION of 5 February 2014 
on the proposal for a regulation of the European Parliament and of the 
Council amending Council Regulation (EC) No 1346/2000 on insolvency pro-
ceedings – P7 TA-PROV(2014)0093  
Annex:  REPORT of the Committee on Legal Affairs of 20 December 2013 on 

the proposal for a regulation of the European Parliament and of the 
Council amending Council Regulation (EC) No 1346/2000 on insol-
vency proceedings – A7-0481/2013

4. Compromise Proposal of Council (Presidency) of 3 June 2014 for a Regula-
tion of the European Parliament and of the Council amending Council Regu-
lation (EC) No 1346/2000 on insolvency proceedings – General Approach – 
10284/14 ADD 1  
Annex: Introduction of 3 June 2014 – 10284/14 INIT   
Annex: Corrections of 4 June 2014 – 10284/14 COR 1 & 10284/14 ADD 1 COR 1 

5. Proposal of 20 November 2014 of Council (Presidency) for a Regulation of 
the European Parliament and of the Council amending Council Regulation 
(EC) No 1346/2000 on insolvency proceedings – Political Agreement – 
15414/14 ADD 1  
Annex: Introduction of 20 November 2014 – 15414/14 INIT  
Annex: Correction of 25 November 2014 – 15414/14 ADD 1 COR 1

6. Position of the Council of 17 March 2015 on REGULATION OF THE EURO-
PEAN PARLIAMENT AND OF THE COUNCIL on insolvency proceedings 
(recast) as adopted by the Council at first reading on 12 March 2015 – 
16636/5/14 REV 5  
Annex:  Statement of the Council’s reasons – 17 March 2015 – 16636/5/14 

REV 5 ADD 1

7. REGULATION as adopted by European Parliament on 20 May 2015 - PE 31 
2015 INIT EN

8. Publication of the REGULATION in the Official Journal of the European 
Union on 5 June 2015 - CELEX 32015R0848 EN

9. COUNCIL REGULATION (EC) No 1346/2000 of 29 May 2000 on insolvency 
proceedings
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Reform of the Law on Avoidance in Insolvency

By Dr Pascal Schütze, Attorney-at-Law in Germany specialised in construction and 
architecture law, and Patrick Ehret, Attorney-at-Law in Germany and France, 
Certified Specialist in International and EU Law (France)

I.	 Introduction

Towards the end of the 1970s, preferential rights of the revenue authorities and 
other instances of privileged treatment, and the increasing prevalence of non-
possessory security rights in movable property (retention of title, transfer of title 
as security, security assignment), resulted more and more frequently in situations 
where the assets in a bankruptcy estate were not sufficient even to cover the cost 
of the proceedings, a situation known in Germany as “Massearmut”.1 Legislators 
sought to combat this situation, also referred to as “bankruptcy within 
bankruptcy”,2 with a comprehensive reform of insolvency law. The result of these 
efforts, after almost two decades of intensive discussions, was the German Insol-
vency Code (Insolvenzordnung – InsO), which entered into force on 1 January 1999.

Now as then, a particularly effective way of combating Massearmut is to tighten 
the law on avoidance in insolvency.3 The purpose of avoidance is to reverse trans-
fers of assets undertaken prior to commencement of insolvency proceedings 
which are prejudicial to ordinary creditors, to augment the insolvency estate and 
thereby to apply the principle of equal satisfaction of creditors (known as “par 
conditio creditorum”). So it was only logical when, in April 2014, Federal Minister 
for Justice and Consumer Protection, Heiko Maas, described avoidance as an inte-
gral and indispensable component of insolvency law.4 But it was also Heiko Maas 
who described the law on avoidance as “insolvency law’s biggest work in 
progress”.5 Indeed, between 2005 and 2007, efforts were made by “mandatory” 
creditors such as the revenue authorities, social security institutions and other 
public bodies6 to relax the law on avoidance and to reinstate, at least partially, 
the state priority that had been abolished in the law reform introducing the 
Insolvency Code. One proposal at that time was that section 131(1) InsO be 
expanded to specify that a legal act would not result in “incongruent coverage” if 
the creditor obtained security or satisfaction by way of compulsory enforcement. 
Another was that avoidance of a legal act providing “congruent coverage” under 
section 133(1) InsO be made conditional on, alongside the other requirements, the 
debtor having acted unfairly. Following vigorous protests from experts, however, 
all that remained of the proposed reforms7 was the Retirement Pensions (Exemp-
tion from Attachment) Act (Gesetz zum Pfändungsschutz der Altersvorsorge) of 
26 March 2007. Reforms relating to avoidance in insolvency itself were (for the 

1 Braun/Kießner, Kommentar zur InsO, 6th edn 2014, Introduction, point 7.

2 Kilger, KTS 1975, 142.

3 See Schmidt (ed.), HambKomm, 5th ed. 2015, s. 1 point 21.

4 INDat-Report 2/2014, p. 12 (13).

5 Frankfurter Allgemeine Zeitung, 4 April 2014, p. 18.

6 “Mandatory” creditors are those who can obtain title for their claims for themselves outside of court proceedings.

7 These proposed amendments were “hidden” in the Draft Act on the Exemption from Attachment of Retirement Pensions and 
Amending the Law on Avoidance in Insolvency in (parliamentary publication) BT-Drucksache 16/886.
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time being) abandoned, with then-Minister Brigitte Zypries emphasising that the 
proposed amendments were off the table “for the moment, but not for good”.8 
She was proved right: the law on avoidance in insolvency is now caught in the 
“whirl of perpetual reform”.9 Particularly following the publication on 14 October 
2013 by the Federation of German Industry (Bundesverband der deutschen Indus-
trie – BDI) and the German Confederation of Skilled Crafts (Zentralverband des 
deutschen Handwerk – ZDH) of a position paper with the agenda-setting title 
“Ballooning Scope of Avoidance for Intentional Prejudice Paralyses Business” 
(Ausufernder Anwendungsbereich der insolvenzrechtlichen Vorsatzanfechtung 
lähmt Unternehmenspraxis),10 the debate around reform of avoidance in insol-
vency and calls for politicians to act regained momentum. There was increasing 
criticism in the literature of the current legal position and the case law of the 
Federal Supreme Court (the Bundesgerichtshof – BGH) on avoidance for inten-
tional prejudice.11 Complaints focussed on the failure by the BGH’s Ninth Civil 
Panel, the judicial body competent to hear cases in this area,12 to adequately pro-
tect the legitimate expectations of and provide sufficient legal certainty for 
recipients of avoidable performance. The business community in particular com-
plained that excessive complexity resulting from a proliferation of distinctions 
drawn by the BGH13 and the expansion of avoidance for intentional prejudice at 
the expense of avoidance of coverage, and the manner in which insolvency 
administrators and courts put these rulings into practice, was now encumbering 
legal and commercial relationships with disproportionate and unquantifiable 
risks.14 The political pressure thereby generated resulted in the inclusion of avoid-
ance in insolvency in the Coalition Agreement between the current governing 
coalition parties the CDU, CSU and SPD.15 Specifically, the coalition partners 
agreed on the following seemingly minor items:

“In addition we will take a close look at the law on avoidance in insolvency in the 
interests of enabling businesses to plan with certainty and ensuring that employ-
ees can rely on the wages that they have been paid.”16

On 10 September 2014, during the course of this “close look”, an internal discus-
sion paper produced by the Federal Ministry of Justice and Consumer Protection 
(Bundesministerium der Justiz und für Verbraucherschutz – BMJV) was leaked to 
the public.17 The paper outlined a number of “key issues for a reform of the law of 

8 German: “zunächst, jedoch nicht endgültig”. Quote from Huber, ZIP 2006, 501 (506).

9 K. Schmidt, BB 2011, 603.

10 Published in ZInsO 2013, 2312 et seq.

11 From the more recent literature see e.g. Foerste, ZInsO 2013, 897 et seq.; Marotzke, ZInsO 2014, 417 et seq.; Fawzy/Köchling, ZInsO 
2014, 1073 et seq.; Köper/Pfoser, ZInsO 2014, 2341 et seq. By contrast, Prof. Godehard Kayser, President of the Federal Supreme Court’s 
Ninth Civil Panel, which has jurisdiction over insolvency cases, believes that on the basis of applicable law, the case law essentially 
fulfils its role of ensuring appropriate outcomes in cases of avoidance in insolvency and that legislative correction is required only 
in peripheral areas: Kayser, ZIP 2014, 1966 et seq.; see also e.g. Thole, who states that the fundamental criticism that avoidance for 
intentional prejudice has expanded excessively appears to be unfounded and there is certainly no need for political intervention: 
Thole, ZIP 2013, 2081 et seq., 2088.

12 Ibid.

13 See Bork, ZIP 2008, 1041, 1049.

14 Footnote 11, ibid.

15 Deutschlands Zukunft gestalten – Koalitionsvertrag zwischen CDU, CSU und SPD, 18. Legislaturperiode, p. 25 No. 1.1 (section Rechts-
rahmen/Legal Framework).

16 Ibid.

17 See the documentation in ZInsO 2015, 624 et seq. The full text, including explanatory notes, is available at www.insolvenzrecht.juricon.de.
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avoidance” going far beyond the “minimally invasive” approach originally 
discussed.18 

II.	 Current situation

Under section 129 InsO, legal acts undertaken prior to commencement of insol-
vency proceedings which are prejudicial to the ordinary creditors may be avoided 
by the insolvency administrator in accordance with sections 130 to 146 InsO. The 
point of departure for the rules on avoidance in insolvency19 is the provisions 
relating to “avoidance of coverage” (Deckungsanfechtung) in sections 130 and 131 
InsO. In accordance with the first sentence of section 130(1) InsO, a legal act pro-
viding security to or enabling the satisfaction of a creditor (referred to as “con-
gruent coverage”) may be avoided if it was undertaken (i) during the three 
months prior to the filling of an application for commencement of insolvency 
proceedings, if (ii) the debtor was illiquid at the time when the act was under-
taken and if (iii) the creditor was aware at that time of the debtor’s illiquidity 
(point 1), or if it was undertaken (a) after the application for commencement of 
insolvency proceedings was filed and if (b) the creditor was aware of the debtor’s 
illiquidity or of the application for commencement of insolvency proceedings 
when the act was undertaken (point 2). A legal act of this kind provides “incon-
gruent coverage” in accordance with section 131(1) InsO if the creditor was not 
entitled to claim the security or satisfaction “in that manner or at that time”. The 
BGH also regards satisfaction obtained by way of compulsory enforcement dur-
ing the three months prior to the application for commencement of insolvency 
proceedings as incongruent, despite the fact that such creditors have a judgment 
entitling them to satisfaction of their claims. According to the BGH this is because 
the principle of equal treatment of creditors applies not just from the time pro-
ceedings commence, but also during the three-month period before the applica-
tion for commencement of proceedings is filed. Thus, by reason of the evaluation 
expressed by sections 130 et seq. InsO, insolvency avoidance supersedes the 
enforcement of individual claims, where the principle of priority applies.20 The 
avoidance procedure is then simplified: if the act was undertaken in the month 
immediately preceding the application for commencement of insolvency pro-
ceeding or afterwards (point 1), no further conditions apply. The debtor is irrefuta-
bly presumed to have been in financial distress and the recipient of the avoidable 
payment is irrefutably presumed to have been aware of that. If the act was 
undertaken in the second or third month prior to the application for commence-
ment of proceedings, the debtor (merely) needs to have been illiquid at the time 
(point 2). Subjective requirements concerning the recipient of the avoidable pay-
ment do not apply. Only in the case provided for in point 3 of section 131(1) InsO 
must the creditor have been aware at the time the act was undertaken that it 
would be prejudicial to the ordinary creditors.

18 See Bork’s criticism of this key issues paper in ZIP 2014, p. 1905 et seq. Bork points out inter alia that to date there is no hard data 
proving that reform of avoidance law is needed, and states that spineless policymakers were simply bowing to the demands of 
interested parties (Paschen disagrees, stating that “from the perspective of those concerned, the cynicism of this statement is 
hard to beat”: Paschen, ZInsO 2014, 2485, 2486). Bork suggests that the problem is not the case law of the Federal Supreme Court, 
but the failure of the courts of first instance to apply it adequately, presumably because they have difficulties with the global 
assessment required: ZIP 2014, 797 et seq. (809).

19 This article discusses only those provisions of the Insolvency Code that are relevant for the reform (i.e. sections 131, 133, 142 and 
143 InsO) and the related case law of the BGH, and not sections 132 and 134-138 InsO. 

20 See BGH, ruling of 26 June 2008 – IX ZR 87/07, ZIP 2008, 1488 et seq. para. 8.
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The cash transaction privilege (Bargeschäft) under section 142 InsO, which pro-
vides that performance by the debtor for which counter-performance of the 
equivalent value is received directly into the debtor’s assets may not be voided, 
does not apply if the transaction provided an “incongruent coverage”.21 The Fed-
eral Labour Court (Bundesarbeitsgericht – BAG) and the Federal Court of Justice 
(BGH) disagree on the question of when (late) wage payments to employees met 
the condition for the cash transaction exemption.22 According to the case law of 
the BGH, satisfaction of the “directness” requirement of section 142 InsO is 
assessed in accordance with the generally applicable principles,23 with the spe-
cific feature that only a payment made thirty days from the due date, and not 
thirty days from the start of the work, constitutes a privileged cash transaction. 
By contrast, the BAG has held that even payments made by financially distressed 
employers for work performed by employees in the preceding three months con-
stitute privileged cash transactions.24 

In accordance with the first sentence of section 133(1) InsO, a legal act which was 
intended to prejudice creditors undertaken by the debtor during the ten years 
prior to the date of the application for commencement of insolvency proceedings 
or after the date of the application may be avoided if the other party was aware 
of the debtor’s intention when the legal act was undertaken. The burden of proof 
regarding the objective and subjective conditions for avoidance always lie with 
the insolvency administrator, even in the case of avoidance for intentional preju-
dice. The BGH has constantly held25 that the courts must consider the subjective 
requirements in accordance with section 286 of the Code of Civil Procedure (Zivil-
prozessordnung – ZPO), assessing all relevant circumstances of the case at their 
free discretion and conviction in light of submissions made in court and any evi-
dence heard. The “subjective” facts can be deduced indirectly from objective facts. 
Over the decades, the BGH has established a range of circumstantial evidence 
which indicates that the subjective conditions are satisfied (the strongest of 
which is incongruence). This evidence, which the insolvency administrator may 
rely on,26 does not automatically result in a reversal of the burden of proof, how-
ever. Rather, they amount to a set of procedural rules indicating with a greater or 
lesser degree of persuasiveness that the subjective requirements are met.27 As 
such they should not be applied in an overly mechanical manner.

The “predecessor” of avoidance for intentional prejudice (Vorsatzanfechtung) was 
avoidance for intentional acts, (Absichtsanfechtung) under section 31 No. 1 of the 
Bankruptcy Code (Konkursordnung – KO, went out of force on 1 January 1999). The 
old case law mostly required the debtor to have intended, when making pay-
ment, to disadvantage the other creditors. However, the BGH abandoned this 

21 See BGH, ruling of 24 October 2011 – IX ZR 244/09, NZI 2011, 937 et seq. (938 para. 15).

22 According to a ruling by the Joint Senate of the Supreme Courts of Germany handed down on 27 September 2010, the labour 
courts are competent to hear cases regarding avoidance of wage payments; ZInsO 2010, 2418 (2419 et seq.). 

23 There are no special insolvency rules for employees. 

24 BAG, ruling of 6 October 2011 – 6 AZR 262/10, ZInsO 2012, 37 et seq.

25 Since BGHZ 131, 189. 

26 So the avoidance process is often based on circumstantial evidence alone.

27 Kayser in MüKoInsO, 3rd ed., p. 133 point 27.
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case law in 2003, referring to the wording of the law relating to avoidance for 
intentional prejudice under the then applicable InsO.28 

The second sentence of section 133(1) InsO reverses the burden of proof in favour 
of the insolvency administrator: the recipient of voidable performance is pre-
sumed to have been aware of the debtor’s intention to prejudice the creditors if 
it knew of the debtor’s imminent illiquidity and that the act would prejudice the 
creditors. The BGH had applied this presumption rule analogously when assess-
ing a debtor’s intention to prejudice creditors, as more stringent requirements 
cannot apply for the debtor  itself.29 If a debtor stops making payments in accord-
ance with the second sentence of section 17(2) InsO, it is presumed to be illiquid. 
Regardless of this, according to the BGH, illiquidity can be inferred both from indi-
vidual items of circumstantial evidence and from an overall picture comprising a 
number of indicators of illiquidity.30 Important indicators include, for example, 
actual non-payment of a substantial portion of the debtor’s due liabilities (non-
payment of even a single liability can be sufficient if the value of the claim as a 
whole is not inconsiderable), non-payment/slow payment of social security con-
tributions or tax demands, the return of cheques or refusal of direct debits, an 
accumulation of compulsory enforcement actions, slow payment of wages and 
salaries, the debtor’s own statements regarding its illiquidity, even if made in 
connection with requests for deferment of payments,31 or failure to comply with 
agreements regarding payment in instalments, particularly if the entire debt is 
called in as a result.32 On the other hand, the Federal Court of Justice (BGH) also 
admits counter indicative evidence, though here the burden of proof lies with the 
recipient of the avoidable performance:33 In accordance with the case law of the 
Federal Supreme Court, more stringent requirements for establishing the inten-
tion to prejudice creditors will apply if the debtor provides congruent counter-
performance closely related in time to performance received by it which is neces-
sary for the ongoing operation of its enterprise. As a rule, according to the Federal 
Supreme Court, a debtor’s intention in this case is simply to settle its debts. In 
such cases, therefore, it must be determined whether the debtor wished to disad-
vantage other creditors by disposing of items that might otherwise have been 
the subject of attachment or by favouring the recipient of the counter-perfor-
mance.34 Such transaction will also have no evidentiary effect if the debtor is 
making a serious attempt to restructure. For such attempt to be taken into 
account, however, there must be a coherent restructuring plan specific to the 
individual case at hand – at the time the act is undertaken – which is in at least 
the early stages of implementation and which offers the debtor a serious and 
well-founded prospect of success within a reasonable period.35

28 BGH, ZInsO 2003, 850 (851)).

29 BGH, ruling of 18 March 2010 – IX ZR 57/09 para. 19, NZI 2010, 439 et seq. 

30 Kayser in MüKoInsO, op. cit., section 130 point 35 a). 

31 BGH, ruling of 10 July 2014 – IX ZR 280/13 para. 28, NZI 2014, 863 et seq.

32 BGH, ruling of 8 October 2009 – IX ZR 173/07 para. 13, NZI 2009, 847 et seq. In its ruling of 16 April 2015 (IX ZR 6/14) however, the 
BGH points out that the debtor’s request for an instalment agreement, provided such agreement is within the limits of standard 
business practice, is not indicative per se of a cessation of payments or illiquidity. 

33 Regarding s. 142 InsO: BGH, ruling of 21 January 2010 – IX ZR 65/09 para. 15, NZI 2010, 339 et seq.; regarding genuine efforts to 
restructure: BGH, ruling of 03 April 2014 – IX ZR 201/13 para. 40, NZI 2014, 650 et seq. 

34 While section 142 InsO does not apply, the concept of the cash transaction does: BGH, ruling of 17 July 2014 – IX ZR 240/13, NZI 2014, 
762 et seq. 

35 BGH, ruling of 8 December 2011 – IX ZR 156/09 para. 11, NZI 2012, 142 f.
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It is the case law described above in particular that drew and continues to draw 
significant criticism of the BGH on the one hand and spurred the politicians into 
action on the other (see the coalition agreement/discussion paper36). An exces-
sive complexity due to the more and more branching out of differentiations and 
an expansion of the avoidance of intent by the BGH replacing the avoidance of 
cover as well as the practical implementation of this case law by the insolvency 
administrator and the instance courts meanwhile burden legal and business 
transactions with disproportional and unpredictable risks according to accusa-
tions especially from the economy. At any rate, on 16 March 2015, the BMJV pub-
lished a ministerial draft entitled “Draft Act on the Improvement of Legal Cer-
tainty regarding Avoidance in Insolvency under the Insolvency Code and the 
Avoidance of Transactions Act” (Entwurf eines Gesetzes zur Verbesserung der 
Rechtssicherheit bei Anfechtungen nach der Insolvenzordnung und nach dem 
Anfechtungsgesetz)37 (referred to hereinafter as the ministerial draft). In this draft, 
the BMJV sought to absorb and channel the criticism of the supposedly “avoid-
ance-friendly” case law of the BGH expressed by politicians, the federal govern-
ment and the Ministry. This aim of the draft, according to the BMJV, is to develop 
the law on avoidance in insolvency in such way as to ensure that, when applied in 
practice, it achieves an appropriate balance between ordinary creditors on the 
one hand and those against whom claims for avoidance in insolvency are directed 
on the other. The draft takes account of the importance and consequence of the 
law of avoidance in insolvency for the functioning of the system of insolvency 
law as a whole, not least in that it is limited to specific and isolated changes only 
and otherwise leaves the existing regulatory framework untouched.38

III.	 The ministerial draft of 16 March 2015

The ministerial draft contains the following changes in particular:

1. Section 131(1) InsO (avoidance for incongruent coverage)

a) The issue as viewed by the BMJV

Both the Federal Supreme Court and the Federal Labour Court classify 
payments obtained at a time when the debtor is financially distressed by 
way of compulsory enforcement or under threat of compulsory enforce-
ment as incongruent.39 Creditors who take action to enforce their claims 
can therefore expect their payments to be voided even if they are una-
ware of the debtor’s illiquidity when they do so. In the opinion of the 
BMJV, this does not do justice to the interests of the relevant parties.40

b) Legislative approach

36 See p. 2 above and footnote 11.

37 Published as a supplement to ZIP 12/2015

38 Ministerial draft, p. 10, II.

39 Ministerial draft, p. 15.

40 Ministerial draft, p. 10, 3a.
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The draft is intended to ensure that creditors who go to the expense and 
assume the cost risk of pursuing and enforcing their claims in court will in 
future only need to fear “avoidance of coverage” if they can be shown to 
have been aware that the debtor had become illiquid.41 Security or satis-
faction will not be incongruent even if it is obtained by way of compul-
sory enforcement on the basis of an enforceable title obtained in judicial 
proceedings. The BMJV states that alongside court judgments and rulings, 
titles obtained in judicial proceedings also include court settlements and 
enforcement orders.42 On the other hand, avoidance for incongruent cov-
erage will remain available in respect of mandatory creditors who can or 
do obtain their titles themselves.43

c) Changes proposed by the ministerial draft 

To implement the legislative approach outlined in point b) above, the fol-
lowing sentence is to be inserted after the first sentence of section 131(1) 
InsO:

“A legal act may not be voided in accordance with sentence 1 solely because 
the creditor received security or satisfaction by way of compulsory enforce-
ment on the basis of an enforceable title obtained in judicial proceedings.”

2. Section 133 InsO (avoidance for intentional prejudice)

a) The issue as viewed by the BMJV

aa) Avoidance for intentional prejudice allows insolvency administrators 
to avoid legal acts predating the filing of the application for com-
mencement of insolvency proceedings by up to ten years. This results 
according to the BMJV in a conflict between the protection that avoid-
ance for intentional prejudice is intended to provide on the one hand 
and the need in law and business to be able to rely on the perma-
nence of completed transactions on the other.44

bb) In addition, the BMJV points out that the increasing proliferation of 
distinctions drawn by the BGH regarding avoidance for intentional 
prejudice has produced a level of complexity that overburdens the 
courts and advisory practitioners.45 Criticism from business and in the 
literature focuses in particular on the fact that in accordance with the 
case law of the Federal Supreme Court, awareness on both sides of the 
mere threat of illiquidity is sufficient grounds for avoidance of an act 
providing congruent coverage.46 These undesirable developments and 

41 Ministerial draft, p. 15.

42 Ibid.

43 Hölzle, ZIP 2015, 662 et seq., 663.

44 Ministerial draft, p. 16.

45 Ministerial draft, p. 8, p. 16, referring to Bork, ZIP 2008, 1041, 1049.

46 Ministerial draft, bottom of p. 16.
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legal uncertainties mean that it is no longer possible even for practi-
tioners to convey the law on insolvency properly.47

cc) Finally, the circumstantial evidence that in principle confirms a debt-
or’s intention to prejudice its creditors also includes requests by a 
debtor for payment facilities such as deferment of payment or pay-
ment in instalments. For business dealings this raises the question of 
whether and under what circumstances granting customary payment 
facilities creates the risk of avoidance of payments subsequently 
received. Similar problems arise, says the BMJV, if creditors seeking to 
have a judgment enforced by bailiff reach an amicable payment 
agreement as provided for in section 802b ZPO.48 

 In light of this, it says, the draft aims to ensure greater certainty in 
legal relations as regards planning and budgeting.49

b) Legislative approach

 The architects of the ministerial draft aims to remedy the inadequacies of 
the system of avoidance for intentional prejudice as perceived by the 
BMJV by restricting the avoidance of acts providing coverage, those pro-
viding congruent coverage in particular.50

 In detail:

aa) Section 133(1) InsO will – subject to special regulations regarding acts 
providing coverage in two new paragraphs 2 and 3 – continue to be 
the general provision regarding avoidance for intentional prejudice of 
all acts performed by debtors. However, the first sentence of section 
133(1) InsO now provides that a debtor must intend to prejudice its 
creditors “unreasonably” and that the other party must be aware of 
this intention.51 In addition, an exemption will be introduced to make it 
clear that the following two categories of cases are privileged, that 
creditors are not disadvantaged unreasonably in either event, and 
that avoidance for intentional prejudice is therefore unavailable:

 First category of cases:  Acts providing congruent coverage qualifying 
as cash transactions

47 Ministerial draft, p. 8.

48 Ministerial draft, p. 17.; Section 802 b (2) ZPO states: Amicable termination of the matter; deferment of enforcement in the event 
of a payment agreement.

 Where the creditor has not ruled out a payment agreement, the court-appointed enforcement officer may grant to the debtor a 
period within which payment is to be made, or may allow the debt to be redeemed by partial performance (payment in instal-
ments), provided the debtor demonstrates in a satisfactory way that he will be able to make the payments, which are to be 
determined in terms of their amount and timing. Should a payment plan be determined in accordance with the first sentence, 
the enforcement shall be deferred. The redemption is to be completed within twelve (12) months.

49 Ministerial draft, p. 17.

50 Ministerial draft, p. 11, 17.

51 Ibid.
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 Second category of cases:  Actions taken by the debtor in connection 
with serious efforts to restructure.52

 Finally, as regards the presumption rule (hitherto section 133(1) second 
sentence InsO, now section 133(1) third sentence InsO of the ministe-
rial draft), a requirement that the insolvency administrator must first 
prove the absence of any circumstances explicitly identified in the Code 
as not unreasonable will place the “other party” in a better  evidentiary 
position.53

bb) To enable the risk of avoidance in the important area of acts providing 
coverage to be more foreseeable, the architects of the draft introduces 
a new paragraph 2 modelled on section 134(1) InsO which considerably 
reduces the avoidance period for all acts providing coverage to four 
years.54

cc) Finally, specifically for acts providing congruent coverage, the rule in 
section 133(1) second sentence InsO (the third sentence of paragraph 1 
in the ministerial draft) according to which  the other party will be 
presumed to be aware of the debtor’s intention to prejudice its other 
creditors is to be softened:55 A new first sentence in section 133(3) InsO 
in the ministerial draft will in future require knowledge of the debt-
or’s actual illiquidity, and not merely that illiquidity is imminent. A 
new second sentence in section 133(3) InsO of the ministerial draft will 
clarify that the mere fact that the other party has entered into a pay-
ment agreement with the debtor in accordance with the first sen-
tence of section 802b(2) ZPO or that the debtor has asked the other 
party for a payment facility within the limits of standard business 
practice is not sufficient grounds to conclude that the other party was 
aware of the debtor’s intentions. 

c) Changes proposed by the ministerial draft

 To implement the legislative approach described in section b) above, a 
number of amendments to the current section 133 InsO are proposed: 

aa) Section 133(1) InsO is to be amended as follows:

- In sentence 1, the word “unreasonably” is inserted after the words “to 
prejudice its creditors”.

- Sentence 2 is replaced by the following provision:

52 Ministerial draft, p. 19.

53 Ministerial draft, bottom of p. 19.

54 Ministerial draft, p. 20.

55 Ibid., bottom of p. 17.
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 “There is no unreasonable prejudice if 

 1.  in exchange for performance rendered by the debtor, counter-perfor-
mance of the equivalent value necessary for the ongoing operations 
of the debtor’s enterprise or for the basic necessities of the debtor’s life 
is received directly into the debtor’s assets, or

 2. the legal act is part of a serious attempt to restructure.

 The other party shall be presumed to be aware of the debtor’s intention 
if, when the legal act was undertaken, it was aware of the debtor’s 
imminent illiquidity and that the act would prejudice the creditors 
unreasonably.”

bb) The following paragraphs 2 and 3 are inserted after section 133(1) InsO:

 (2)  “If the legal act provided security to or enabled the satisfaction of 
the other party, the period in accordance with the first sentence of 
paragraph (1) shall be four years

 (3)  If the legal act provided security to or enabled the satisfaction of the 
other party to which the other party had a right or the right to 
claim in that manner and at that time, in relation to the presump-
tion of awareness in accordance with the third sentence of para-
graph 1, awareness of actual illiquidity shall be substituted for 
imminent illiquidity. Awareness by the other party of the debtor’s 
intention cannot be inferred merely because 

  1.   the other party has entered into a payment agreement in accord-
ance with the first sentence of section 802b(2) of the Code of Civil 
Procedure with the debtor or

  2.  the debtor has asked the other party for a payment facility within 
the limits of standard business practice.”

3. Section 142 InsO (cash transactions)

a) The issue as viewed by the BMJV

 Under section 142 InsO, cash transactions, where in return for perfor-
mance by the debtor counter-performance of an equivalent value is 
received directly into the debtor’s assets, can only be voided if the require-
ments of section 133(1) InsO are fulfilled. In accordance with the case law 
of the BAG, payment by a financially distressed employer of its employees’ 
wages for the preceding three months constitutes a (non-avoidable) cash 
transaction (BAG, ruling of 6 October 2011 – 6 AZR 262/10 para. 15 et seq.). 
In principle, the same applies to wage payments made in situations simi-
lar to cash transactions (BAG, ruling of 29 January 2014 – 6 AZR 345/12 
para. 72 et seq.). Recently, though, the BGH, in its ruling of 10 July 2014 
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– IX ZR 192/13, para. 20 et seq., para. 37, has cast doubt on essential pillars 
of this case law, arguing that the Federal Labour Court has exceeded the 
bounds of constitutionally acceptable development of the law and has 
substituted its own ideas on legal policy for the law.56 The result of this 
ruling is renewed uncertainty surrounding the question of whether and 
on what conditions wages may be paid in such manner as to render them 
safe from avoidance and a continued need for clarification regarding the 
question of how employees may be protected against avoidance in 
insolvency.57

b) Legislative approach

 The aim of the ministerial draft is to eliminate the legal uncertainty iden-
tified by the BMJV regarding avoidance of wage payments. The case law 
of the Federal Labour Court regarding treatment of late wage payments 
should be given positive expression, dispelling the doubts that resurfaced 
as a result of the BGH ruling of 10 June 2014. To this end, it should be made 
clear that, as regards contracts of employment, an exchange will be 
deemed to be sufficiently direct for it to constitute a cash transaction if 
the period between the start of the work for which payment is disputed 
and the payment of the wage does not exceed three months. In practice, 
this will generally rule out the avoidance of wage payments made within 
this period.58 Furthermore, it may be advisable in specific cases to treat 
other creditors in a situation comparable to that of employees as equiva-
lent to employees. 

c) Changes proposed by the ministerial draft

 Section 142 InsO is to be amended as follows:

aa) The reference to “section 133(1)” is replaced by the wording “section 
133(1) – (3)”.

bb) The following sentences are inserted:

 “The exchange of performance and counter-performance is direct if, 
depending on the nature of the performances exchanged and taking 
standard business practice into account, performance and counter-per-
formance are closely proximate in time. If the debtor pays wages to its 
employee, the performances are closely connected in time if the period 
between performance of the work and payment of the wage is no 
longer than three months.”

4. Section 143 InsO (legal consequences of avoidance/ legal interest during court 
proceedings and restitution of fruits and benefits taken)

56 Ministerial draft, p. 9, 21/22.

57 Ibid.

58 Ministerial draft, p. 12, 21/22.
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a) The issue as viewed by the BMJV

 In accordance with the case law of the Federal Supreme Court, insolvency 
administrators bringing actions for avoidance may apply interest to the 
principal claim at a rate of five percentage points above the legal base 
rate, with effect from the date of commencement of insolvency proceed-
ings, regardless of when payment default occurs.59 According to the BMVJ, 
this creates an incentive for insolvency administrators, particularly in peri-
ods of low interest rates such as at present, to delay bringing avoidance 
claims, and does little justice to the interests of the relevant parties.60

b) Legislative approach

 To remove inappropriate incentives for insolvency administrators to delay 
bringing justified avoidance claims and to better protect recipients of 
avoidable performance from excessive interest charges, default interest 
will in future be applicable only once payment is overdue (a demand for 
payment must be issued therefore; bringing of the avoidance claim to 
court being equivalent to such demand). Compensation for fruits and 
benefits taken during the period before commencement of proceedings 
will similarly not be payable.61

c) Changes proposed by the ministerial draft

 To implement the legislative approach outlined in section b) above, the 
following sentence is inserted into section 143(1) InsO:

 “Interest shall be payable on a money debt only if the obligor is in default 
with performance or the requirements of section 291 of the Civil Code62 are 
fulfilled.”

IV.	 Reactions and criticism

While the “Gravenbrucher Kreis” association of insolvency administrators has in 
principle welcomed the draft,63 the Association of Insolvency Administrators in 
Germany (Verband Insolvenzverwalter Deutschlands e. V.  – VID) has taken a rather 
more reserved stance. Ultimately, the VID argues, a draft that simply reduced the 
avoidance period to four years (section 133(2) InsO of the draft) and provided that 
interest will only apply once payment is overdue would be sufficient to provide 
the legal certainty required.64 The  Bundesverband ESUG e. V. (an association dedi-

59 BGH, judgments of 1 February 2007 – IX ZR 96/04 and 2 June 2008 – IX ZR 47/05 para. 13.

60 Ministerial draft, p. 10, 3 b).

61 Ministerial draft, p. 22/23.

62 Section 291 of the Civil Code states: The obligor must pay interest on a money debt from the date when litigation is pending on-
wards, even if he is not in default; if the debt only falls due later, interest must be paid from its due date onwards. The provisions 
of section 288 (1) sentence 2, (2) and (3) and section 289 sentence 1 apply with the necessary modifications. 

63 Statement of the Gravenbrucher Kreis of 29 April 2015 on the Draft Act of 16 March 2015 on the Improvement of Legal Certainty 
regarding Avoidance in Insolvency under the Insolvency Code and the Avoidance of Transactions Act, see http://www.graven-
brucher-kreis.de.

64 Statement of the Verband Insolvenzverwalter Deutschlands e.V. (VID) of 11 June 2015 on the Draft Act on the Improvement of Legal 
Certainty regarding Avoidance in Insolvency under the Insolvency Code and the Avoidance of Transactions Act, p. 13, www.vid.de.
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cated to issues arising from the Act for the Further Facilitation of the Restructur-
ing of Companies), while considering reform of the law on avoidance in insol-
vency to be “indisputably essential”, takes the view that the current draft is not 
coherent.65 Significantly harsher criticism came e.g. from the “trio of judges”, 
Seichter, Columbus and Mehring. They consider that not only will the draft result 
in no improvement in practice, but that there is reason to fear that it will actually 
make the law on avoidance in insolvency more complex; they hope, therefore, 
that the debate in the industry surrounding the draft will result in significant 
improvements.66 Hölzle sees a threat to the very foundations of the system of 
insolvency law. He fears that the draft, if adopted, would produce significant 
inappropriate incentives and be an enormous incitement to delay insolvency. This 
would be a huge barrier to achievement of the objective of the ESUG to establish 
the Insolvency Code as an instrument for restructuring.67 According to Hölzle, the 
draft misjudges the core of the problem and puts the cart before the horse:68 the 
result for the German Mittelstand, the legislator’s key concern, will be a problem 
not of avoidance, but of delays in filing for insolvency.69 For Hölzle it is intolerable 
that the draft should identify the German Mittelstand as being in need of protec-
tion when it simply is not.70 Consequently, it was at least the right decision to 
detach reform of the law on avoidance in insolvency from the group insolvencies 
draft and to debate it separately. Publication of the draft marks the start of that 
discussion, which will “hopefully” continue for some time to come.71

V.	 Government bill of 29 September 2015 and outlook

On 29 September 2015 – sooner than expected – the federal government pre-
sented its “Bill for an Act on the Improvement of Legal Certainty regarding Avoid-
ance in Insolvency under the Insolvency Code and the Avoidance of Transactions 
Act” (Entwurf eines Gesetzes zur Verbesserung der Rechtssicherheit bei Anfechtun-
gen nach der Insolvenzordnung und nach dem Anfechtungsgesetz, referred to 
below as the “bill”).72 The amendments proposed in the ministerial draft have 
essentially been retained, albeit with the following far from insignificant 
changes:

1. Section 131(1) (avoidance for incongruent coverage)

 The bill, like the ministerial draft, provides that security or satisfaction 
obtained from a debtor by way of compulsory enforcement will no longer be 
deemed to provide incongruent coverage, as it is currently; only if the more 
stringent requirements of section 130 InsO are met may such transactions be 
voided. Unlike in the ministerial draft, however, where the basis for compul-

65 Statement of the Bundesverband ESUG e.V. of 8 June 2015 on the ministerial draft of an “act on the improvement of legal cer-
tainly regarding avoidance in insolvency in accordance with the Insolvency Code and the Avoidance Act”, section VI (Summary),  
www.bv-esug.de.

66 Seichter/Columbus/Mehring, ibid, p. 270; see also Huber, ZInsO 2015, 713 et seq.; Jacobi/Böhme, ZInsO 2015, 721 et seq.

67 Hölzle, ibid., p. 670.

68 Ibid., p. 664.

69 Ibid.

70 Ibid., p. 666. 

71 Ibid., p. 670.

72 Published in supplement 2 to ZIP 40/2015.
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sory enforcement was “an enforceable title obtained in judicial proceedings”,73 
under the bill it is sufficient that “the security or satisfaction was obtained by 
means of compulsory enforcement or provided in order to avert compulsory 
enforcement”. This will make avoidance of transactions involving mandatory 
creditors more difficult.74 

2. Section 133 InsO (avoidance for intentional prejudice)

 The bill makes no changes to section 133(1) InsO, which will continue to be the 
general provision regarding avoidance for intentional prejudice of all acts 
performed by debtors.75 The criterion of “unreasonableness” added to the first 
sentence of section 133(1) InsO in the ministerial draft has been removed. The 
two categories of cases in which prejudice would not be deemed unreasona-
ble (situations similar to cash transactions and genuine attempts to restruc-
ture), the absence of which the administrator was required to prove, have 
likewise been eliminated.76

 The ministerial draft’s proposed wording for section 133(3) InsO has also been 
changed. Where the ministerial draft provided that the other party’s knowl-
edge of the debtor’s intention could not be inferred from a payment agree-
ment or payment facility alone, the bill goes further and includes a statutory 
presumption that the recipient of performance who has entered into a pay-
ment agreement with the debtor or otherwise granted the debtor a payment 
facility was not aware of the debtor’s illiquidity at the time the act was 
undertaken. In its explanatory notes, the BMJV refers to paragraph 3 of the 
BGH ruling IX ZR 6/14 of 16 April 2015, which was handed down after the min-
isterial draft was published.77 In this judgment, the BGH held that a debtor’s 
request for an instalment agreement, provided such agreement is within the 
limits of standard business practice, is not per se indicative of a cessation of 
payments or illiquidity on the debtor’s part. However, it is not clear whether 
this principle will also apply if a request for an instalment agreement is made 
with a view to bridging a temporary liquidity shortage, a situation frequently 
encountered in practice.78 At any rate, for an insolvency administrator 
attempting to avoid transactions, this presumption will probably make the 
process significantly more difficult once it has attained the force of law.

73 See footnote 39.

74 On this point, BMJV Ministerial Director Marie Luise Graf-Schlicker, speaking at the Handelsblatt pre-workshop on avoidance in 
insolvency on 7 October 2015, noted that implementation of the bill would only be possible following coordination with all other 
departments and with the agreement of all the other ministries; as such it is like that the provision as it appears in the bill has the 
approval inter alia of the Federal Ministry of Finance and the Federal Ministry of Labour and Social Affairs.

75 Bill, p. 10 II. 1.

76 Ministerial draft, p. 11, 19.

77 See footnote 32. 

78 Bill, p. 8. 
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3. Section 142 InsO (cash transactions)

 Under the bill, cash transactions will also be effective against avoidance for 
intentional prejudice. This is new, and goes further than simply deeming that 
there is no unreasonable prejudice in situations similar to cash transactions, 
as the ministerial draft did.

Furthermore the bill specifically refers to a recent ruling of the BGH 
(IX ZR 180/12 of 12 February 2015, paragraph 25). In that decision, the BGH 
found that the exonerating force of evidence indicative of an exchange of 
performances similar to a cash transaction will be inapplicable if the debtor 
knows that continued operation of its enterprise will result in further losses 
that will be of no benefit to the creditors in the long term. However, as accord-
ing to the bill losses are carried forward in most cases before insolvency pro-
ceedings are commenced, it is unclear whether and under what circum-
stances an exchange of performances similar to a cash transaction will 
preclude avoidance for intentional prejudice under these principles of case 
law.79 Consequently, the avoidance for intentional prejudice contained in sec-
tion 142 InsO will in future not be excluded from the cash transaction privi-
lege entirely, but only in cases where the debtor has acted unfairly and the 
recipient of the performance knew this. Thus the bill intentionally goes fur-
ther than the courts in restricting the avoidance for intentional prejudice of 
cash transactions.80 Under the new rules, a debtor will be acting “unfairly” in 
particular if  

• it deliberately prejudices particular creditors or

• it intends to cause its creditors damage or

• it squanders its assets, on ephemeral luxury goods, for example, or 

• it disposes of indispensable business assets.81

However, as long as the debtor continues to engage in transactions generally 
necessary for continuation of its business, there will be no unfairness even if 
the debtor knows that continuation of its business will result in a loss.82 

4. Section 143 InsO (legal consequences of avoidance/interest during legal pro-
ceedings and restitution of benefits taken)

 Even under the ministerial draft it was intended that compensation for fruits 
and benefits taken during the period before commencement of proceedings 
would no longer be payable – although admittedly the draft did not explicitly 

79 Bill, p. 8.

80 Bill, p. 11.

81 Bill, p. 18.

82 Bill, p. 18/19.
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say so.83 Now, for the avoidance of doubt, the second clause of the third sen-
tence of section 143(1) InsO as amended by the bill positively provides that any 
claim for compensation for fruits and benefits taken is excluded. 

The bill as now presented is bound to add further fuel to the debate ignited 
by publication of the ministerial draft,84 and not just in relation to the prefer-
ential treatment of mandatory creditors now sought in section 131 InsO, a 
development that is feared in some quarters and hoped for in others.

So it will be very interesting to see what course the discussion will take, when 
the final version of the bill will emerge from the legislative process, and when 
it does, what the final wording will be – because this bill, like any other, will 
surely be subject to “Struck’s law”: the rule that no law leaves the Bundestag 
the same as it went in.85

83 See footnote 57.

84 According to Ms Graf-Schlicker (see footnote 73) the BMJV alone received around 80 responses to the ministerial draft from 
experts.

85 From a witticism by former Defence Minister Peter Struck.
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Sports Insolvencies – Theory and Practice

By Dr Holger Leichtle, Attorney-at-Law in Germany specialised in insolvency law, 
and Torsten Cülter, Attorney-at-Law in Germany 

Although corporate insolvencies have fallen in recent years,1 insolvencies of well-
known sports clubs – particularly professional clubs with commercial operations 
in the mass-audience sports of football,2 handball and ice hockey – are hitting the 
headlines ever more frequently. In the world of handball, 2015 saw the insolvency 
of seven-time German champions TSV Großwallstadt (latterly playing in the sec-
ond division) as well as GSV Eintracht Baunatal. One of Germany’s most venerable 
ice hockey clubs, EV Füssen, likewise found itself in the insolvency court, and the 
German Ice Hockey Federation (Deutsche Eishockey-Bund – DEB) itself was only 
spared the same fate by an eleventh-hour amendment of its articles of associa-
tion. In the high-profile world of football, former second-division team TuS Kob-
lenz, fourth-tier “Regionalliga” team VFC Plauen and fifth-tier “Oberliga” team 
Borussia Neunkirchen also all filed for insolvency.

Licence withdrawal, point-docking, automatic relegation: a number of problems 
arise when a sports club files for insolvency, particularly during the playing sea-
son. This article examines how insolvency affects a football club’s most impor-
tant legal relationships, both from the theoretical perspective and using the 
practical example of the insolvency proceedings involving SSV Ulm 1846 Fußball 
e.V. (SSV), handled by Schulze & Braun during the 2014/15 season and terminated 
in June 2015 with an insolvency plan.

The German football league associations can sanction insolvent clubs in a num-
ber of ways.

Firstly, the German Football Association (Deutscher Fußball-Bund e. V. – DFB) or 
the German Football League (DFL Deutsche Fußball Liga GmbH – DFL) can with-
draw the club’s playing licence. This forces the club out of its current division, and 
in the case of the DLF, from the “Ligaverbund” or League Association (i.e. the first 
and second divisions of the Bundesliga).

In addition, both the DFL’s “Licensing Regulations” (Lizenzierungsverordnung) and 
the DFB’s “Game Regulations” (Spielordnung) allow clubs who breach financial 
requirements to be docked points, during either the current or the following 
playing season. If this takes a club to the bottom of the table, this can indirectly 
result in relegation.

The DFB Regulations also provide that clubs entering insolvency will be relegated 
directly. Automatic relegation plays a key role in insolvency law too.

1 According to a study by credit assessment and debt collection company Creditreform Wirtschaftsforschung, corporate insolven-
cies have been falling steadily since 2010, and most recently fell around 8% in the first six months of 2015: see Creditreform 
Wirtschaftsforschung’s report Insolvenzen in Deutschland 1. Halbjahr 2015 at http://www.creditreform.de/fileadmin/user_upload/
crefo/download_de/news_termine/wirtschaftsforschung/insolvenzen-deutschland/analyse_UE-halbjahr-2015.pdf. (in German).

2 “Soccer” for our American readers.
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In this article, we will first discuss the differences between the two sets of regula-
tions. We will then examine the extent to which “licence withdrawal” agree-
ments are compatible in general with section 119 of the German Insolvency Code 
(Insolvenzordnung – InsO) and analyse whether similar conclusions can also be 
drawn in relation to point-docking and/or automatic relegation rules. We will 
then look at the compatibility of the specific rules of the DFL’s Licensing Regula-
tions and the DFB’s Regulations with section 119 of the German Insolvency Code.

Finally, we will illustrate the impacts of the problems outlined using the example 
of the club SSV Ulm 1646 Fußball e.V. SSV Ulm 1646 Fußball e.V. started out as the 
football section of sports association SSV Ulm 1846 e.V. After filing for insolvency 
for the first time during the 2001/02 season, the football club separated from the 
main association, SSV Ulm 1846 e.V., and was entered in the register of associa-
tions at Ulm Local Court under its current name “SSV Ulm 1846 Fußball e.V.” in 
2009. After filing for insolvency during the 2010/11 season, all of the club’s various 
teams were organised in a traditional association structure. In third season of the 
insolvency, season 2014/2015, the men’s first team was playing in the “Oberliga” 
in the state of Baden-Württemberg. This meant that SSV as subject to the regula-
tions of the DFB only, and not those of the DFL (the first and second divisions of 
the Bundesliga).

The licensed associations and corporate entities in the first and second Bundes-
liga, which until 28th April 2001 were directly affiliated to the DFB as associate 
members, withdrew from that organisation in a restructuring process, which 
took effect from the 2001/02 season. These clubs formed a separate league asso-
ciation, called the “Ligaverband” (Die Liga – Fußballverband e.V.), which is a mem-
ber of the DFB and which transferred all its operations to its subsidiary, the DFL. 
This means that the DFL’s Licensing Regulations cover only the first and second 
Bundesliga, while the DFB’s Regulations apply to all other German leagues.

The purpose of section 119 InsO is to ensure the performance of reciprocal con-
tracts after the insolvency proceedings have been commenced within the scope 
of sections 103 to 118 InsO. Section 119 InsO provides that agreements that exclude 
or restrict the applicability of sections 103 to 118 InsO in advance (“ipso facto 
clauses”) are invalid. Therefore, because the withdrawal of a playing licence from 
an insolvent debtor will directly reduce its value, ipso facto clauses relating to 
licences must be reviewed to ensure that they are lawful. If a club’s DFL licence is 
withdrawn, it will be unable to play in either of the Bundesliga divisions. As the 
licence also ensures television revenue and other rewards, there is a direct con-
nection between it and the club’s creditors. 

For section 119 InsO to apply, a ipso facto clause must be an “agreement” for the 
purposes of that provision. The term “agreement” is construed extensively. Con-
sequently, ipso facto clauses do indeed constitute agreements and, if they restrict 
the applicability of sections 103 et seq. InsO, will be invalid.

Such clauses are not invalid under section 103 or section 112 No. 2 InsO, however: 
sport licences are not considered to be “reciprocal contracts” for the purposes of 
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section 103 InsO, nor can sport licence be regard of as tenancy or lease agree-
ments for the purposes of section 112 No. 2 InsO.

However, ipso facto clauses may be invalid based on the principle of good faith 
provided for in section 242 of the German Civil Code (Bürgerliches Gesetzbuch – 
BGB). It must be considered whether the withdrawal of a playing licence will also 
affect the interests of the licence holder’s creditors. Withdrawal of a club’s play-
ing licence leads directly to the loss of a significant portion of its income-gener-
ating opportunities. Consequently, alongside the interests of the league as licen-
sor vis-à-vis the club as licensee, the interests of these external third parties must 
also be considered. Whether and to what extent such consideration is necessary 
will vary from case to case. If after consideration it is determined that the with-
drawal is not reasonable for the third parties, any clause to this effect will be 
invalid.

In legal terms, the same must apply if a team is docked points and/or automati-
cally relegated. Although there is no direct “license agreement” in these cases, 
the clubs and associations are nevertheless pursuing a common objective: they 
are seeking, via the DFL Licensing Regulations and the DFB Regulations, to estab-
lish an orderly league system in order to develop the sport of football for the 
entertainment of fans nationally and internationally. Automatically relegating a 
club because it has become insolvent is equivalent to withdrawing its licence. If a 
club is prevented from restructuring while retaining its league status, it is irrele-
vant, in terms of the Insolvency Code, whether this results from withdrawal of its 
playing licence or from relegation. Both the withdrawal of a club’s licence and 
relegation (due to docking of points) reduce sponsorship funding, advertising 
revenue and so on, indirectly diminishing the insolvency estate substantially. 

Section 10 No. 2a of the Licensing Regulations authorises the DFL, as licensor, to 
withdraw the licence of any club in the first and second divisions of the Bundes-
liga if it is no longer able to meet the criteria that applied when the licence was 
issued. If this happens during the playing season, the club must play any remain-
ing fixtures as scheduled and then withdraw from the DFL at the end of the sea-
son. After commencing insolvency proceedings a club will only have its licence 
withdrawn if it cannot be restored to viability. The possibility of further rescue 
measures is not ruled out per se. Fundamentally, therefore, the DFL’s Licensing 
Regulations are admittable under section 119 InsO. Insolvency does not result in 
immediate licence withdrawal. If a club can be restored to viability during the 
insolvency proceedings, its licence will not be withdrawn and the interests of its 
creditors will be unaffected. 

Section 11 No. 5 of the Licensing Regulations states that nine points will be imme-
diately docked from any club that initiation of insolvency proceedings during the 
playing season (from 1 July up to and including the last match day). This could 
indirectly lead to relegation and constitute interference in the value of the insol-
vency estate for the purposes of section 119 InsO. As such, this rule is at odds with 
the provisions of insolvency law and  is highly questionable in particular concern-
ing section 119 InsO and the principle of good faith. 
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Section 6 No. 1 of the DFB Regulations primarily provides that insolvent clubs will 
be relegated. If a club initiation of insolvency proceedings during the playing sea-
son, the results of any further matches played will not be counted. If the insol-
vency occurs before 30 June and after the final match day of the season, the 
results of the club’s matches will still be counted but the club will be sent to the 
bottom of the table at the end of the season.

Thus section 6 No. 1 of the DFB Regulations denies the insolvency administrator 
the opportunity to restructure the club and keep it in the league. This significant 
disadvantage to an insolvency debter violates the fundamental principles of Ger-
man insolvency law. 

Against, this background, the authors take the view that this provision of the DFB 
Regulations is not in line with the principle of good faith and therefore void.

The problems that insolvent clubs and their insolvency administrators face largely 
depend on the division the affected club plays in and when the insolvency occurs. 

As SSV Ulm was subject to DFB rules, it was at immediate risk of automatic rele-
gation under section 6 No. 1 of the DFB Regulations upon filing for insolvency. 
This section takes effect not when an insolvency petition has been filed, but 
when proceedings are actually commenced. Filing of the petition is usually fol-
lowed by preliminary proceedings during which a preliminary insolvency admin-
istrator is appointed. He or she becomes the (permanent) insolvency administra-
tor with the opening of insolvency proceedings. In the case of corporate 
insolvencies,  proceedings are usually initiated within three months, as it is at this 
point that the Federal Employment Agency (Bundesagentur für Arbeit) ceases to 
grant statutory insolvency pay , which is only available for the three months prior 
to commencement of insolvency proceedings. Therefore, if a club files for insol-
vency at the beginning of the season and proceedings are opened within three 
months, the rest of the season will, from the sport’s perspective, be largely irrel-
evant. Win or lose, under the rule described above, the men’s first team is certain 
to be relegated at the end of the season. This was a disaster that Saxony club VFC 
Plauen, which filed for insolvency in December 2014, after the start of the season, 
did not want to accept.3 Together with its insolvency administrator, the club went 
to court to argue that, as described above, section 6 of the DFB Regulations was 
in breach of section 119 of the German Insolvency Code and was therefore void. 
They were at least partly successful.4 After insolvency proceedings were termi-
nated towards the end of the season with an insolvency plan, and the club 
decided to move down to the Oberliga, its case was closed.5 In the interests of 
German football, it is essential either that the DFB amends its regulations or that 
a court clarifies whether the relegation clause is effective. Automatic relegation 
is a major issue, not just for the club directly concerned but also for all the other 
clubs in the same division. Under section 6 No. 2 of the DFB Regulations, the 

3  See Zeit Online of 9 March 2015: Small football club takes relegation fight to the courts (in German) at: http://www.zeit.de/
sport/2015-03/vfc-plauen-insolvenz-nofv.

4  On the outcome of the court dispute: liga3-online.de, 3 March 2015, VFC Plauen insolvency: Tug-of-war over league position (in 
German), published at: http://www.liga3-online.de/insolvenz-des-vfc-plauen-tauziehen-um-den-tabellenstand/.

5  See Vogtland-Sport Online, 28 May 2015, Creditors accept VFC insolvency plan (in German), published at: http://vogtland-sport.de/
Vogtland_Sport/index.php?menuid=&reporeid=1339.
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results of matches played by the insolvent team do not count, meaning that its 
opponents will also lose any points they won playing against it. The impact in 
terms of league position, promotion and relegation can be significant.

The situation is different if the club files for insolvency at the end of the season at 
the end of a season. Though the question of whether the team can avoid relega-
tion will remain unresolved, all or at least the majority of the season’s fixtures 
will have been played. This means that the matches between the insolvent club 
and its opponents will not just have been “friendlies”, and nothing can change 
that. Section 6 No. 2 of the DFB Regulations (matches are “not counted”) does not 
apply if insolvency proceedings commence after the last match day of the season 
but before the last day of the playing year (30 June). In such cases, the club’s 
league position is very important, as is its financial viability in spite of the insol-
vency – or lack of it. In SSV Ulm’s case, the season was not a successful one in 
sporting terms: the first team finished at the bottom of the table. The club’s cash 
was almost all gone and the sponsors were less than enthusiastic in a meeting 
held shortly before the club filed for insolvency. The club could not even scrape 
together the deposit demanded by the Regionalliga within the deadline. It was 
clear that for both sporting and financial reasons, it would be impossible for the 
club to remain in the Regionalliga during the coming season – even if it were not 
automatically relegated. The preliminary insolvency administrator had to act 
accordingly. It was essential that insolvency proceedings were initiated after the 
last match day and before the official end of the season on 30 June 2014. The 
court opened preliminary insolvency proceedings on 26 May 2014, giving the pro-
visional insolvency administrator just one month to ensure that the insolvency 
court could initiate proceedings by 30 June 2014 at the latest. He managed to do 
so, and this was crucial for the rest of the proceedings. Any later than this and the 
proceedings would have started during the new season, leaving SSV Ulm certain 
to be relegated at the end of the 2014/15 season even before the first match was 
played, with all the consequences described above for both the club itself and all 
the other Oberliga teams.

Licence withdrawal and docking of points were not a problem for SSV Ulm: these 
sanctions are contained in the DFL Licensing Regulations and so apply to clubs in 
the first and second divisions of the Bundesliga only, and SSV Ulm played in the 
Regionalliga. However, section 6 No. 6 of the DFB Regulations contains a special 
rule applicable to clubs and corporate entities in the third league, the first and 
second Women’s Bundesliga and the Regionalliga which also provides that clubs 
entering insolvency before the last match day of the season will be docked a 
number of points depending on the league the club plays in (nine points for clubs 
in the Regionalliga). When insolvency proceedings are initiated after the last 
match day of the season (but before 30 June), the points are docked during the 
next season. It did not come to this for SSV Ulm, however, as it moved down from 
the Regionalliga to the Oberliga.

Filing for insolvency at the end of the season also places time pressure on clubs 
and their insolvency administrators, as other matters also need to be dealt with 
urgently. SSV Ulm was not subject to any licensing requirements as is the case in 



57

Insolvency and Restructuring in Germany – Yearbook 2016

the top two divisions, but authorisation was still required and needed to be 
applied for by 31 May 2014.

The following conclusions can be drawn:

The option of licence withdrawal provided for in the DFL’s Licensing Regulations is 
not fundamentally incompatible with German insolvency law, as it does not in 
itself prevent from administering the insolvency proceedings and the restructur-
ing of a club. The same applies to the point-docking rule.

However, the rules in both sets of regulations that allow clubs to be automati-
cally relegated directly (or indirectly, by docking points) are violate German insol-
vency law, at least insofar as they are triggered by the commencement of insol-
vency proceedings. This has not been tested in court, however.

When a football club enters insolvency, the central questions are what league the 
club plays in and when the insolvency occurs. The key dates are the last match 
day and 30 June, the last day of the season.

If the club is subject to the DFL’s Licensing Regulations, it is usually advisable to 
ensure that insolvency proceedings commence between the last match day and 
30 June. Proceedings that start during the season can produce significant prob-
lems for both the club involved and the other clubs in the same league. Urgent 
action by the DFB is needed. Following the example of the DFL’s Licensing Regula-
tions, withdrawal could be tied not to the commencement of insolvency proceed-
ings but to a separate aspect such as financial viability. 

It should be noted, however, that entering insolvency at the end of a season 
results in problems of its own for both insolvency administrators and clubs. Con-
tracts with players, trainers, physios and administrative staff often expire at the 
end of the season.6 In addition the money needed to extend existing contracts or 
sign new ones is usually not available: sponsorship agreements are often also 
entered into for a fixed term, and it is more difficult to retain sponsors while 
insolvency proceedings are ongoing. The insolvency administrator generally has 
to take the risk of signing employment contracts for the season ahead before 
sponsorship agreements to cover the cost are in place.

6 It is quite common for sports clubs to sign contracts for a single season only, although in view of section 14(2) of the German Part-
Time Work and Fixed-Term Contracts Act (Teilzeit- und Befristungsgesetz – TzBfG) this may be viewed critically.

Summary
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Insolvency statistics

By Dr Ferdinand Kießner, Attorney-at-Law in Germany and  Certified Accountant

The German economy looks to be in good shape despite a difficult environment 
internationally. Employment is at a record high, unemployment is falling and 
labour market trends are facilitating an appreciable rise in wages. Although, after 
a strong first quarter, growth slackened significantly during 2014, and corporate 
investment in particular fell short of expectations against a backdrop of disap-
pointing performance by the global economy and uncertainty resulting from 
heightened geopolitical risks, the end of the year saw the start of a recovery driven 
by a strong labour market and robust consumer demand. This trend has continued 
in 2015, and the Federal Government expects GDP growth of 17% for the year. 

However, the German economy is facing challenges posed by accelerating techno-
logical change and an ageing society. The influx of refugees that increased dramati-
cally during the second half of 2015 could present one potential solution: the invest-
ment needed to accommodate the refugees will bolster the domestic economy like 
an extra investment programme. Given all this, it is unsurprising that 2014 and the 
first half of 2015 saw a fall in both corporate and personal insolvencies. 

This trend is unlikely to change fundamentally over the next two to three years. 
Only rising interest rates will cause insolvencies to increase. Though it might place 
a few suppliers in difficulty, the VW scandal will not reverse the prevailing trend. 

The first two sets of statistics, showing corporate insolvencies in Germany in 2014 
and during the first six months of 2015, are based on figures issued by the statisti-
cal offices of the Federal States. The corporate insolvency figures also include indi-
viduals if they operated an enterprise as a sole trader, freelance professional, etc. 

The other tables, which show insolvency proceedings commenced, broken down 
by individual insolvency court and Federal State, are based on figures prepared by 
WBDat Wirtschafts- und Branchendaten GmbH, Cologne. The figures are obtained 
from information published by the insolvency courts and analysed with reference 
to the effective date of commencement. The tables thus show the insolvency 
proceedings commenced by the various insolvency courts in 2014 and in the first 
six months of 2015. The totals are broken down into legal persons and individuals. 
Insolvency proceedings commenced in relation to the assets of individuals are 
recorded separately; all other entities are counted as legal persons even if they 
are not legal persons in the strict sense. For the purposes of simplification, it has 
been assumed in interpreting these data that insolvency proceedings relating to 
legal persons are corporate insolvencies, and that insolvency proceedings rela-
ting to individuals are not.

The figures issued by the statistical offices of the Federal States show that 17,839 
corporate insolvency proceedings were commenced in 2014; the figure for 2013 
was 19,484. WBDat identifies 9,309 insolvency proceedings relating to legal per-
sons, compared with 10,174 for the previous year. Only the figures from the 
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statistical offices of the Federal States indicate what proportion of proceedings 
applied for were actually commenced. The WBDat figures merely show procee-
dings commenced. 

The insolvency market in Germany is still highly fragmented. 182 insolvency 
courts appoint around 2,000 insolvency administrators, of whom around half are 
only appointed in one or two sets of proceedings per year. The 300 most fre-
quently appointed administrators each dealt with at least ten sets of procee-
dings in 2013; the leading administrator was appointed in 75 cases. These 300 
insolvency administrators handle around 60% of proceedings commenced. The 
map of Germany at the end of the Statistics section shows the locations of both 
the insolvency courts and the offices of Schultze & Braun Rechtsanwaltsgesell-
schaft für Insolvenzverwaltung mbH.

We are no longer able to publish the results of our own surveys, as the courts 
asked did not respond in sufficient numbers.  

The figures for the top 10 law firms include information on the number of corpo-
rate insolvencies handled and the number of insolvency administrators from 
each firm appointed. From this it is not difficult to determine how many corpo-
rate insolvencies commenced are handled on average by one administrator. This 
is an indicator permitting an inference to be drawn as to the extent to which the 
insolvency administrator is able to handle the proceedings commenced – or at 
least the major parts of the proceedings – personally.



61

Insolvency and Restructuring in Germany – Yearbook 2016

Corporate Insolvencies1 in Germany in 2014
No. Number of

insolvency
courts

Federal state Proceedings
opened

turned down
for lack

of assets

Total Opening
quota in %

Claims
filed
in 1,000 Euro

Amount per
claim
in 1,000 Euro

1 24 Baden-Württemberg 1,256 540 1,796 69.93 2,871,187 1,599

2 29 Bavaria 2,174 773 2,947 73.77 3,065,263 1,040

3 1 Berlin 817 488 1,305 62.61 689,713 529

4 4 Brandenburg 440 104 544 80.88 282,617 520

5 2 Bremen 198 75 273 72.53 856,539 3,138

6 1 Hamburg 870 165 1,035 84.06 3,580,541 3,459

7 18 Hesse 977 515 1,492 65.48 929,405 623

8 4 Meckl. West Pomerania 238 70 308 77.27 159,201 517

9 33 Lower Saxony 1,559 627 2,186 71.32 1,987,743 909

10 19 North-Rhine 
Westphalia 5,993 1,779 7,772 77.11 4,189,227 539

11 22 Rhineland Palatinate 678 293 971 69.82 617,051 635

12 1 Saarland 222 100 322 68.94 69,680 216

13 3 Saxony 856 226 1,082 79.11 3,338,300 3,085

14 4 Saxony-Anhalt 434 139 573 75.74 361,129 630

15 13 Schleswig-Holstein 809 178 987 81.97 1,567,829 1,588

16 4 Thuringia 318 123 441 72.11 306,039 694

182 Total 17,839 6,195 24,034 74.22 24,871,464 1,035

Corporate Insolvencies1 in Germany, First Six Months of 2015
No. Number of

insolvency
courts

Federal state Proceedings
opened

turned down
for lack

of assets

Total Opening
quota in %

Claims
filed
in 1,000 Euro

Amount per
claim
in 1,000 Euro

1 24 Baden-Württemberg 632 324 956 66.11 748,036 782

2 29 Bavaria 1,016 421 1,437 70.70 1,175,558 818

3 1 Berlin 443 247 690 64.20 591,670 857

4 4 Brandenburg 188 37 225 83.56 78,062 347

5 2 Bremen 88 31 119 73.95 726,748 6,107

6 1 Hamburg 347 98 445 77.98 601,493 1,352

7 18 Hesse 507 290 797 63.61 676,991 849

8 4 Meckl. West Pomerania 129 32 161 80.12 72,508 450

9 33 Lower Saxony 697 236 933 74.71 860,407 922

10 19 North-Rhine 
Westphalia 2,759 957 3,716 74.25 1,996,666 537

11 22 Rhineland Palatinate 335 115 450 74.44 293,609 652

12 1 Saarland 100 51 151 66.23 44,649 296

13 3 Saxony 377 112 489 77.10 260,000 532

14 4 Saxony-Anhalt 218 60 278 78.42 110,433 397

15 13 Schleswig-Holstein 413 101 514 80.35 560,877 1,091

16 4 Thuringia 536 168 704 76.14 525,352 746

182 Total 8,785 3,280 12,065 72.81 9,323,059 773

1 Including businesses under sole proprietorship and freelancers.

Source: official statistics of the Federation and the Länder (Federal Statistics Office, Länder Statistics Offices).
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Ranking of the Top 10 Law Firms in 2014
Insolvency Proceedings Opened in Germany (without Consumer Insolvencies)

Ran
king

Law firm Legal
entities1

Share of
law firm
(top 10)

in %

Share of
law firm
(Germa
ny) in %

No. of
adminis

trators
appointed

Natural
persons

Share of
law firm
(top 10)

in %

Share of
law firm

(Germany) 
in %

No. of
adminis

trators
appointed

Number 
(total)

1 Schultze & Braun 311 16.68 3,35 33 527 18.81 2.22 36 838

2 White & Case Insolvenz GbR 263 14.11 2,83 13 250 8.92 1.05 14 513

3 PLUTA Rechtsanwalts GmbH 248 13.30 2,67 31 538 19.20 2.26 33 786

4 Brinkmann & Partner 197 10.57 2,12 18 340 12.13 1.43 21 537

5 hww hermann wienberg 
wilhelm 187 10.03 2,01 18 218 7.78 0.92 20 405

6 GÖRG Rechtsanwälte 179 9.60 1,93 20 351 12.53 1.48 23 530

7 Reimer Rechtsanwälte 129 6.92 1,39 8 99 3.53 0.42 8 228

8 KÜBLER 122 6.55 1,31 11 157 5.60 0.66 11 279

9 BBL Bernsau Brockdorff 121 6.49 1,30 14 192 6.85 0.81 16 313

10 Dr. Beck & Partner GbR 107 5.74 1,15 8 130 4.64 0.55 8 237

Total 1,864 100.00 174 2,802 100.00 190 4,666

Num
ber

Germany Legal
entities1

Share of
top 10
(legal

entities)

Share of
top 10 in
% (legal
entities)

Natural
persons

Share of
top 10

(natural
persons)

Share of
top 10 in
% (legal
entities)

Number
(total)

Share of
top 10

in %

No. of
administ

rators

182 All local courts 9.295 1.864 20.05 23.753 2.802 11.80 33.048 14.12 1.990

Ranking of the Top 10 Law Firms, First Six Months of 2015
Insolvency Proceedings Opened in Germany (without Consumer Insolvencies)

Ran
king

Law firm Legal
entities1

Share of
law firm
(top 10)

in %

Share of
law firm
(Germa
ny) in %

No. of
adminis

trators
appointed

Natural
persons

Share of
law firm
(top 10)

in %

Share of
law firm

(Germany) 
in %

No. of
adminis

trators
appointed

Number 
(total)

1 hww hermann wienberg 
wilhelm 140 15.02 3.08 24 180 13.51 1.62 27 320

2 PLUTA Rechtsanwalts GmbH 133 14.27 2.93 29 210 15.77 1.89 31 343

3 Schultze & Braun 133 14.27 2.93 26 201 15.09 1.81 34 334

4 Brinkmann & Partner 112 12.02 2.46 18 169 12.69 1.52 22 281

5 White & Case Insolvenz GbR 101 10.84 2.22 13 115 8.63 1.04 14 216

6 GÖRG Rechtsanwälte 95 10.19 2.09 19 173 12.99 1.56 22 268

7 Henningsmeier 57 6.12 1.25 10 73 5.48 0.66 10 130

8 BBL Bernsau Brockdorff 56 6.01 1.23 12 93 6.98 0.84 16 149

9 Reimer Rechtsanwälte 53 5.69 1.17 6 44 3.30 0.40 7 97

10 AndresPartner 52 5.58 1.14 5 74 5.56 0.67 6 126

Total 932 100.00 162 1,332 100.00 189 2,264

Num
ber

Germany Legal
entities1

Share of
top 10
(legal

entities)

Share of
top 10 in
% (legal
entities)

Natural
persons

Share of
top 10

(natural
persons)

Share of
top 10 in
% (legal
entities)

Number
(total)

Share of
top 10

in %

No. of
administ

rators

182 All local courts 4,544 932 20.51 11,091 1.332 12.01 15,635 14.48 1,821

1 Including companies without legal personality.

Source: WBDat GmbH, Cologne
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Insolvency courts Total
No.

Thereof, legal
entities1

Thereof, natural
persons

Aachen 451 111 340
Aalen 125 26 99
Alzey 31 7 24
Amberg 91 31 60
Ansbach 73 21 52
Arnsberg 215 65 150
Aschaffenburg 117 34 83
Augsburg 337 69 268
Aurich 106 29 77
Bad Hersfeld 48 8 40
Bad Homburg vor der Höhe 70 21 49
Bad Kreuznach 79 19 60
Bad Neuenahr-Ahrweiler 59 13 46
Baden-Baden 90 18 72
Bamberg 111 31 80
Bayreuth 106 24 82
Berlin-Charlottenburg 1,714 574 1,140
Bersenbrück 41 10 31
Betzdorf 61 14 47
Bielefeld 487 155 332
Bingen am Rhein 34 7 27
Bitburg 37 9 28
Bochum 408 95 313
Bonn 504 114 390
Braunschweig 175 43 132
Bremen 350 151 199
Bremerhaven 52 24 28
Bückeburg 61 12 49
Celle 150 27 123
Chemnitz 631 126 505
Cloppenburg 71 17 54
Coburg 96 26 70
Cochem 26 0 26
Cottbus 214 55 159
Crailsheim 32 20 12
Cuxhaven 99 27 72
Darmstadt 352 92 260
Deggendorf 49 15 34
Delmenhorst 78 19 59
Dessau 146 41 105
Detmold 123 37 86
Dortmund 609 166 443
Dresden 536 159 377
Duisburg 482 143 339
Düsseldorf 609 228 381
Erfurt 290 69 221
Eschwege 31 6 25
Essen 573 177 396
Esslingen 173 58 115
Eutin 88 13 75
Flensburg 163 39 124
Frankfurt am Main 477 156 321
Frankfurt an der Oder 242 66 176
Freiburg 186 31 155
Friedberg (Bavaria) 104 27 77
Fritzlar 49 11 38
Fulda 61 20 41
Fürth (Bavaria) 210 55 155
Gera 236 44 192

Insolvency Proceedings Opened in Germany in 2014
1. In alphabetical order by insolvency court:

1 Including companies without legal personality.

Insolvency courts Total
No.

Thereof, legal
entities1

Thereof, natural
persons

Gießen 111 24 87
Gifhorn 142 34 108
Göppingen 87 17 70
Goslar 83 18 65
Göttingen 167 37 130
Hagen 344 80 264
Halle-Saalkreis 248 71 177
Hamburg 1,065 469 596
Hameln 120 38 82
Hanau 154 37 117
Hannover 389 112 277
Hechingen 70 14 56
Heidelberg 142 41 101
Heilbronn 297 85 212
Hildesheim 96 31 65
Hof 102 23 79
Holzminden 36 9 27
Husum 46 11 35
Idar-Oberstein 49 4 45
Ingolstadt 131 41 90
Itzehoe 73 20 53
Kaiserslautern 129 25 104
Karlsruhe 241 71 170
Kassel 152 40 112
Kempten 145 33 112
Kiel 157 40 117
Kleve 220 75 145
Koblenz 108 25 83
Köln 1,045 297 748
Königstein 40 8 32
Konstanz 119 27 92
Korbach 40 9 31
Krefeld 192 56 136
Landau in der Pfalz 65 17 48
Landshut 201 47 154
Leer 71 27 44
Leipzig 566 129 437
Limburg 74 18 56
Lingen 52 15 37
Lörrach 44 6 38
Lübeck 150 34 116
Ludwigsburg 166 51 115
Ludwigshafen am Rhein 192 51 141
Lüneburg 145 46 99
Magdeburg 327 82 245
Mainz 130 42 88
Mannheim 241 60 181
Marburg 82 22 60
Mayen 65 15 50
Meiningen 163 45 118
Meldorf 60 18 42
Memmingen 65 14 51
Meppen 118 65 53
Mönchengladbach 291 68 223
Montabaur 160 30 130
Mosbach 53 16 37
Mühldorf am Inn 98 22 76
Mühlhausen 102 29 73
München 1,012 333 679

Source: WBDat GmbH, Cologne
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Insolvency courts Total
No.

Thereof, legal
entities1

Thereof, natural
persons

Münster 583 201 382
Neubrandenburg 154 41 113
Neumünster 253 73 180
Neuruppin 155 39 116
Neustadt an der Weinstraße 50 10 40
Neu-Ulm 116 33 83
Neuwied 75 10 65
Niebüll 97 57 40
Nordenham 58 30 28
Norderstedt 134 43 91
Nordhorn 54 29 25
Nördlingen 50 8 42
Nürnberg 421 126 295
Offenbach am Main 199 66 133
Offenburg 126 22 104
Oldenburg 120 25 95
Osnabrück 113 40 73
Osterode 28 3 25
Paderborn 195 54 141
Passau 81 15 66
Pforzheim 120 34 86
Pinneberg 152 47 105
Pirmasens 41 4 37
Potsdam 321 87 234
Ravensburg 154 37 117
Regensburg 182 52 130
Reinbek 124 54 70
Rosenheim 116 31 85
Rostock 143 39 104
Rottweil 138 35 103
Saarbrücken/Sulzbach 393 86 307
Schwarzenbek 79 16 63

Insolvency courts Total
No.

Thereof, legal
entities1

Thereof, natural
persons

Schweinfurt 79 22 57
Schwerin 179 56 123
Siegen 134 38 96
Stade 55 13 42
Stendal 123 31 92
Stralsund 132 29 103
Straubing 42 10 32
Stuttgart 416 102 314
Syke 132 34 98
Tostedt 128 42 86
Traunstein 87 31 56
Trier 95 15 80
Tübingen 177 31 146
Uelzen 49 12 37
Ulm 66 16 50
Vechta 40 17 23
Verden 99 26 73
Villingen-Schwenningen 80 19 61
Waldshut-Tiengen 36 18 18
Walsrode 58 23 35
Weiden in der Oberpfalz 63 19 44
Weilheim in OberBavaria 108 30 78
Wetzlar 79 20 59
Wiesbaden 189 54 135
Wilhelmshaven 72 15 57
Wittlich 65 23 42
Wolfratshausen 76 20 56
Wolfsburg 48 10 38
Worms 37 8 29
Wuppertal 432 102 330
Würzburg 146 25 121
Zweibrücken 47 22 25
Total 33,046 9,309 23,737

2. In alphabetical order by federal state:

Federal state Total
No.

Thereof, legal
entities1

Thereof, natural
persons

Baden-Württemberg 3,379 855 2,524
Bavaria 4,511 1,241 3,270
Berlin 1,714 574 1,140
Brandenburg 932 274 685
Bremen 402 175 227
Hamburg 1,065 469 596
Hesse 2,312 639 1,673
Meckl. West Pomerania 608 165 443
Lower Saxony 3,254 935 2,319
North-Rhine Westphalia 7,897 2,262 5,635
Rhineland Palatinate 1,635 370 1,265
Saarland 393 86 307
Saxony 1,733 414 1,319
Saxony-Anhalt 844 225 619
Schleswig-Holstein 1,576 465 1,111
Thuringia 791 187 604
Total 33,046 9,309 23,737

1 Including companies without legal personality. Source: WBDat GmbH, Cologne
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Insolvency courts Total
No.

Thereof, legal
entities1

Thereof, natural
persons

Aachen 183 54 129
Aalen 81 16 65
Alzey 17 8 9
Amberg 37 14 23
Ansbach 34 8 26
Arnsberg 105 33 72
Aschaffenburg 62 15 47
Augsburg 165 44 121
Aurich 42 10 32
Bad Hersfeld 22 4 18
Bad Homburg vor der Höhe 33 12 21
Bad Kreuznach 53 16 37
Bad Neuenahr-Ahrweiler 27 2 25
Baden-Baden 46 7 39
Bamberg 60 20 40
Bayreuth 25 8 17
Berlin 880 306 574
Bersenbrück 6 3 3
Betzdorf 33 3 30
Bielefeld 192 68 124
Bingen am Rhein 16 2 14
Bitburg 18 1 17
Bochum 186 57 129
Bonn 203 41 162
Braunschweig 81 19 62
Bremen 143 72 71
Bremerhaven 27 11 16
Bückeburg 33 10 23
Celle 48 12 36
Chemnitz 268 64 204
Cloppenburg 25 7 18
Coburg 53 15 38
Cochem 9 2 7
Cottbus 114 28 86
Crailsheim 22 8 14
Cuxhaven 41 14 27
Darmstadt 207 55 152
Deggendorf 20 3 17
Delmenhorst 50 18 32
Dessau 74 20 54
Detmold 52 19 33
Dortmund 256 59 197
Dresden 280 71 209
Duisburg 219 76 143
Düsseldorf 281 124 157
Erfurt 147 32 115
Eschwege 16 2 14
Essen 324 100 224
Esslingen 85 16 69
Eutin 41 11 30
Flensburg 66 21 45
Frankfurt am Main 224 92 132
Frankfurt an der Oder 110 32 78
Freiburg 99 25 74
Friedberg (Bavaria) 38 8 30
Fritzlar 27 7 20
Fulda 16 8 8
Fürth (Bavaria) 78 19 59
Gera 106 35 71

Insolvency Proceedings Opened in Germany, First Six Months of 2015
1. In alphabetical order by insolvency court:

1 Including companies without legal personality.

Insolvency courts Total
No.

Thereof, legal
entities1

Thereof, natural
persons

Gießen 44 10 34
Gifhorn 59 8 51
Göppingen 44 5 39
Goslar 24 6 18
Göttingen 82 17 65
Hagen 149 39 110
Halle-Saalkreis 143 32 111
Hamburg 448 190 258
Hameln 51 11 40
Hanau 79 30 49
Hannover 175 52 123
Hechingen 35 5 30
Heidelberg 70 17 53
Heilbronn 150 35 115
Hildesheim 47 13 34
Hof 36 11 25
Holzminden 15 5 10
Husum 17 2 15
Idar-Oberstein 30 5 25
Ingolstadt 42 12 30
Itzehoe 25 5 20
Kaiserslautern 57 13 44
Karlsruhe 126 45 81
Kassel 69 16 53
Kempten 66 17 49
Kiel 69 18 51
Kleve 97 30 67
Koblenz 49 17 32
Köln 489 145 344
Königstein 24 7 17
Konstanz 57 11 46
Korbach 14 2 12
Krefeld 77 27 50
Landau in der Pfalz 41 9 32
Landshut 117 34 83
Leer 29 6 23
Leipzig 239 63 176
Limburg 30 4 26
Lingen 20 5 15
Lörrach 26 4 22
Lübeck 70 13 57
Ludwigsburg 72 24 48
Ludwigshafen am Rhein 90 12 78
Lüneburg 52 25 27
Magdeburg 157 48 109
Mainz 52 22 30
Mannheim 102 27 75
Marburg 44 7 37
Mayen 39 13 26
Meiningen 89 29 60
Meldorf 35 9 26
Memmingen 21 5 16
Meppen 48 18 30
Mönchengladbach 128 35 93
Montabaur 58 14 44
Mosbach 45 14 31
Mühldorf am Inn 27 8 19
Mühlhausen 51 12 39
München 434 142 292

Source: WBDat GmbH, Cologne
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Insolvency courts Total
No.

Thereof, legal
entities1

Thereof, natural
persons

Münster 274 83 191
Neubrandenburg 71 15 56
Neumünster 126 41 85
Neuruppin 85 18 67
Neustadt an der Weinstraße 13 3 10
Neu-Ulm 39 10 29
Neuwied 30 6 24
Niebüll 34 12 22
Nordenham 32 19 13
Norderstedt 63 19 44
Nordhorn 37 15 22
Nördlingen 32 10 22
Nürnberg 179 55 124
Offenbach am Main 120 31 89
Offenburg 56 13 43
Oldenburg 57 18 39
Osnabrück 52 22 30
Osterode 12 5 7
Paderborn 94 41 53
Passau 58 15 43
Pforzheim 47 4 43
Pinneberg 77 25 52
Pirmasens 27 7 20
Potsdam 135 37 98
Ravensburg 82 16 66
Regensburg 78 30 48
Reinbek 50 15 35
Rosenheim 60 17 43
Rostock 90 31 59
Rottweil 62 13 49
Saarbrücken/Sulzbach 181 46 135
Schwarzenbek 39 6 33

Insolvency courts Total
No.

Thereof, legal
entities1

Thereof, natural
persons

Schweinfurt 35 14 21
Schwerin 86 16 70
Siegen 62 27 35
Stade 25 12 13
Stendal 63 19 44
Stralsund 63 17 46
Straubing 29 9 20
Stuttgart 217 47 170
Syke 75 27 48
Tostedt 50 20 30
Traunstein 47 13 34
Trier 42 16 26
Tübingen 103 28 75
Uelzen 23 5 18
Ulm 44 8 36
Vechta 23 6 17
Verden 37 11 26
Villingen-Schwenningen 35 7 28
Waldshut-Tiengen 13 4 9
Walsrode 24 7 17
Weiden in der Oberpflalz 33 8 25
Weilheim in OberBavaria 54 14 40
Wetzlar 49 11 38
Wiesbaden 88 27 61
Wilhelmshaven 44 16 28
Wittlich 26 11 15
Wolfratshausen 48 13 35
Wolfsburg 31 8 23
Worms 23 4 19
Wuppertal 221 68 153
Würzburg 73 18 55
Zweibrücken 25 5 20
Total 15,484 4,541 10,943

2. In alphabetical order by federal state:

Federal state Total
No.

Thereof, legal
entities1

Thereof, natural
persons

Baden-Württemberg 1,719 399 1,320
Bavaria 2,042 601 1,441
Berlin 880 306 574
Brandenburg 444 115 329
Bremen 170 83 87
Hamburg 448 190 258
Hesse 1,144 333 811
Meckl. West Pomerania 310 79 231
Lower Saxony 1,450 450 1,000
North-Rhine Westphalia 3,592 1,126 2,466
Rhineland Palatinate 775 191 584
Saarland 181 46 135
Saxony 787 198 589
Saxony-Anhalt 437 119 318
Schleswig-Holstein 712 197 515
Thuringia 393 108 285
Total 15,484 4,541 10,943

1 Including companies without legal personality. Source: WBDat GmbH, Cologne
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Insolvency Courts in Germany, Offices of Schultze & Braun 
in Germany, France and the United Kingdom

Schultze & Braun offices, December 2015.
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Event Calendar, Venues and Dates on Insolvency Law in 2016
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Find out more about our new SchubrApp and take advantage of the numerous benefits it has to offer! Simply scan
the QR-Code or go to www.schubrapp.com – then bookmark the page – all set!

At Home in the World of Insolvency Law
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Enter search term in
Full Text Search or

 access individual
menu features.

n The full wording of the selectedsection of the Insolvency Code isdisplayed.
n The real highlight: the sections ofthe Insolvency Code are interlinked.

Search Results:
n Integrated translation feature – termsare shown in German, English andFrench.
n Sections in which the term appearsare also shown.

n Trilingual:

Switch between the various language versions of
the Insolvency Code with ease.

n Newsletter: Keep abreast of the most up-to-date
information on specialist subjects relating to

 restructuring or insolvency law from across the
globe – our newsletter will ensure you are up to
speed on all the latest developments.
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Reform of the Law on Avoidance in Insolvency, 
 planned changes concerning Group Insolvencies 
and new developments in European Insolvency Law

By Stefano Buck, Attorney-in-Law in Germany specialised in insolvency law

Federal Minister for Justice and Consumer Protection Heiko Maas did not come 
empty-handed to the 12th German insolvency law conference, held in Berlin on 
19 March 2015. On the contrary: in his address he presented the ministerial draft 
of a bill to reform the law on avoidance in insolvency and covered subjects inclu-
ding changes concerning group insolvencies and developments in European 
insolvency law. 

The aim of the draft “Act on the Improvement of Legal Certainty regarding Avoi-
dance in Insolvency under the Insolvency Code and the Avoidance of Transactions 
Act” (Gesetz zur Verbesserung der Rechtssicherheit bei Anfechtungen nach der 
Insolvenzordnung und nach dem Anfechtungsgesetz) of 16 March 2015 is to allevi-
ate the legal uncertainty for businesses and employees that current avoidance 
practice brings. It is also intended to prevent undue burdens for these parties by 
making selected adjustments to the opportunities for avoidance afforded by the 
current law.

There have been growing complaints over recent years that as it currently stands, 
the law on avoidance in insolvency, specifically avoidance for intentional preju-
dice under section 133(1) of the German Insolvency Code (Insolvenzordnung – 
InsO), has resulted in disproportionate and unquantifiable risks for commerce. A 
particular question facing business is whether and under what circumstances 
granting customary payment facilities will put any payment received at risk of 
subsequent avoidance. 

There are legal uncertainties for employees too, primarily concerning the ques-
tion of when late wage payments are covered by the cash transaction privilege 
and thus protected against avoidance. 

The possibilities for avoidance in insolvency available under the current law also 
appear to be less then equitable. One such aspect concerns the avoidance of 
security and satisfaction obtained by way of compulsory enforcement in the 
three months prior to submission of the application for commencement of insol-
vency proceedings. At present, employees and SMEs who go to the expense and 
assume the cost risk of legal proceedings cannot be certain that they will be allo-
wed to keep the fruits of their efforts. The provisions regarding interest on avoi-
dance claims, which create incentives to delay bringing such claims and places 
undue burden on legal relations, is another current rule that does little justice to 
the interests of affected parties. 

The intention behind the proposed amendments is to ensure that when it is 
applied in practice, the law on avoidance in insolvency achieves an appropriate 
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balance between insolvency creditors on the one hand and those against whom 
claims for avoidance in insolvency are directed on the other. The draft makes cer-
tain specific adjustments only and leaves the existing regulatory framework 
untouched. 

The aim is to enable businesses to plan and budget with greater certainty. It will 
be made clear that a debtor’s request for a customary payment facility will not in 
itself constitute grounds for avoidance for intentional prejudice. It will also be 
possible to undertake legal dealings in the certainty that there will be no risk of 
avoidance for intentional prejudice of cash transactions involving performance 
and counter-performance of equal value which facilitate the continued operation 
of the debtor’s enterprise or provide the debtor with the basic necessities of life, 
or when such transactions are in support of serious efforts by the debtor to 
restructure. 

The legal uncertainty surrounding avoidance of wage payments will also be eli-
minated. To this end, the law will make it clear that in line with the case law of 
the Federal Labour Court, a wage payment will constitute a cash transaction 
when the period between the work being carried out and the wage for that work 
being paid does not exceed three months. 

In addition, creditors who obtain an enforceable title in judicial proceedings will 
also be better protected against having to surrender the result of their efforts. 
The rules regarding interest on insolvency claims will also be amended to elimi-
nate inappropriate incentives to delay bringing justified avoidance claims and to 
better protect legal dealings against the burden of excessive interest charges.

Finally, the changes concerning avoidance in insolvency introduced in the minis-
terial draft will also be applied to avoidance by individual creditors outside of 
insolvency proceedings (“Einzelgläubigeranfechtung”), if the Avoidance of Tran-
sactions Act contains provisions to that effect.1

The legislative process regarding group insolvencies is somewhat further advan-
ced. In his speech, the Minister noted that the recast EU Insolvency Regulation 
provides coordination arrangements “modelled on our government bill. A note of 
scepticism regarding these coordination proceedings was sounded during the 
Bundestag reading. But it must be acknowledged that there is increasing recog-
nition in Europe of the benefit of such coordination proceedings.”  

By contrast, no second or third Bundestag reading of the Facilitation of Manage-
ment of Group Insolvencies Bill (Entwurf eines Gesetzes zur Erleichterung bei der 
Bewältigung von Konzerninsolvenzen) is in sight for the time being. According to 
sources connected with the Bundestag Legal Affairs Committee, there will first 
be further talks between coalition government rapporteurs on the remaining 
points of dispute. 

Reform of the EU Insolvency Regulation, on the other hand, is now complete. 

1 For further details on the ministerial draft, see e.g. the articles by Jungclaus/Keller in NZI 2015, 297 et seq. and Dahl/Linnenbrink/
Schmitz in NZI 2015, 141 et seq.
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According to the Minister, the recast regulation improves the legal position in 
many areas. Take the European system of electronic insolvency registers. While 
digital insolvency registers are nothing new for us in Germany, this system will be 
a first at the European level. The European system of national registers will for 
the first time provide a fast and inexpensive tool for obtaining useful and neces-
sary information relating to insolvency, even across national borders, said the 
Minister. 

Another significant improvement concerns the arrangements for group insolven-
cies mentioned above. Now, for the first time, there are arrangements for hand-
ling cross-border group insolvencies, previously a legal no-man’s-land of improvi-
sation for the parties involved. 

At the heart of the new rules are the various obligations regarding communica-
tion and cooperation between the players involved in a group insolvency. Finally, 
another important point is that international jurisdiction will remain at the 
group’s centre of main interests (COMI). An abuse clause has been introduced to 
prevent debtors from changing the rules at the last minute and moving to a for-
eign jurisdiction. This too is a significant improvement to the law, said Maas.2 

Thoughts on reform of the Insolvency Professionals’ Fee Regulation (Insolvenz-
rechtliche Vergütungsverordnung – InsVV) are also continuing. On 2 May 2014, at 
its Spring conference, the Registered Association of Insolvency Administrators 
(Verband Insolvenzverwalter Deutschlands e. V. – VID) presented a consultation 
draft of an Insolvency Fees Act.3

2  Reform of the EU Insolvency Regulation is now complete. For an overview, see Albrech, ZInsO 2015, 1077 et seq. 

3  See Blersch/Bremen, supplement to ZIP 28/2014; Holzer, NZI 2015, 145 et seq.
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InsOInsolvency Code

Insolvency Code of 5 October 1994 (BGBl. [Federal Law Gazette] I 1994, page 2866), as last amended by Article 8 
of the Act of 31 August 2015 (BGBl. [Federal Law Gazette] I 2015, page 1474).
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Part One – General Provisions

Section 1 – Objectives of Insolvency Proceedings
The purpose of insolvency proceedings is the col-
lective satisfaction of the debtor’s creditors 
through realisation of the debtor’s assets and 
distribution of the proceeds or through agree-
ment on an alternative arrangement in an insol-
vency plan, particularly in order to maintain the 
enterprise. Debtors who have acted in good faith 
will be given the opportunity to have their 
remaining debts discharged.

Section 2 – Local Court as Insolvency Court
(1) The local court within whose district a regional 

court is located has exclusive jurisdiction for in-
solvency proceedings as the insolvency court for 
the district of this regional court.

(2) In order for the proceedings to be appropriately 
facilitated or processed more rapidly, the govern-
ments of the Federal States are authorised to 
designate other or additional local courts as in-
solvency courts and stipulate different districts 
for the insolvency courts by statutory order. The 
governments of the Federal States may delegate 
this power to the administration of justice de-
partments of the Federal States.

Section 3 – Local Jurisdiction
(1)  The insolvency court within whose district a 

debtor has its1 place of general jurisdiction has 
exclusive local jurisdiction. If the centre of a self-
employed economic activity carried on by the 
debtor is located in a different place, the insol-
vency court within whose district this place is lo-
cated has exclusive jurisdiction.

(2) If more than one court has jurisdiction, the court 
to which application is first made for commence-
ment of insolvency proceedings shall exclude the 
other courts.

Section 4 – Applicability of the Code of Civil Procedure 
[Zivilprozessordnung]
Unless otherwise specified in the present Code, 
the provisions of the Code of Civil Procedure 
[Zivilprozessordnung] apply with the necessary 
modifications to insolvency proceedings.

Section 4a – Deferment of the Costs of Insolvency 
Proceedings

(1) If the debtor is a natural person and has lodged an 
application for discharge of residual debt, on ap-
plication he/she shall be permitted to defer the 
costs of the insolvency proceedings until the 

1 Unless a reference is specifically to a natural person or to a legal entity, all 
references to ‘the debtor’ and pronouns relating thereto should be con-
strued as referring to male and female natural persons and legal entities.

discharge of residual debt is granted if it is likely 
that the debtor’s assets will be insufficient to 
cover these costs. Deferment pursuant to sen-
tence 1 also includes the costs of the debt settle-
ment plan proceedings and the residual debt dis-
charge proceedings. The debtor shall attach a 
declaration to the application stating whether a 
ground for refusal pursuant to section 290 (1) No 1 
applies. If such a ground applies, deferment is 
excluded.

(2)  If the debtor is permitted to defer the costs of the 
proceedings, on application he/she shall be as-
signed a lawyer of his/her choice who is willing 
to represent him/her, if representation by a law-
yer appears necessary despite the duty of care 
incumbent on the court. Section 121 (3) to (5) of 
the Code of Civil Procedure [Zivilprozessordnung] 
applies with the necessary modifications.

(3)  The effect of deferment is that
1. the Federal treasury or Federal State treasury 
may claim against the debtor for
a) the court costs in arrears and the court costs 
arising,
b) the claims of the lawyer assigned to the debtor 
which pass to the treasury, only in accordance 
with the stipulations laid down by the court;
2. the lawyer assigned to the debtor cannot 
assert claims for remuneration against the 
debtor.
Deferment is granted separately for each stage 
of the proceedings. The effects specified in sen-
tence 1 apply on an interim basis pending the 
decision on deferment. Section 4b (2) applies 
with the necessary modifications.

Section 4b – Repayment and Adjustment of Deferred 
Amounts

(1) If, after discharge of residual debt has been 
granted, the debtor is not in a position to pay the 
deferred amount out of his/her income and as-
sets, the court may extend the deferment and fix 
the monthly instalments to be paid. Section 115 
(1) and (2) and section 120 (2) of the Code of Civil 
Procedure [Zivilprozessordnung] apply with the 
necessary modifications.

(2) The court may vary the decision on deferment 
and the monthly instalments at any time if per-
sonal or financial circumstances relevant to the 
decision have significantly changed. The debtor is 
obliged to notify the court without delay of any 
significant change in these circumstances. Sec-
tion 120 (4) sentences 1 and 2 of the Code of Civil 
Procedure [Zivilprozessordnung] apply with the 
necessary modifications. A change to the detri-
ment of the debtor is excluded if four years have 
elapsed since termination of the proceedings.
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InsOSection 4c – Revocation of Deferment
The court may revoke the deferment if
1. the debtor intentionally or through gross negli-
gence provides incorrect information regarding 
circumstances relevant for the commencement of 
insolvency proceedings or for deferment, or if the 
debtor does not provide a declaration requested 
by the court regarding his/her circumstances;
2. the personal or financial requirements for 
deferment were not met; in this case revocation 
is excluded if four years have elapsed since termi-
nation of the proceedings;
3. the debtor is intentionally or negligently more 
than three months in arrears with the payment 
of a monthly instalment or with the payment of 
another amount;
4. the debtor is not in reasonable gainful employ-
ment and if unemployed does not try to find such 
employment or refuses a suitable activity and 
thereby prejudices the satisfaction of the insol-
vency creditors; this shall not apply if the debtor 
is not at fault; section 296 (2) sentences 2 and 3 
apply with the necessary modifications;
5. discharge of residual debt is refused or revoked.

Section 4d – Appeal
(1)  The debtor has the right of immediate appeal 

against the refusal of deferment or its revocation 
and against the refusal of the application for as-
signment of counsel.

(2) If deferment is granted, the public treasury has 
the right of immediate appeal. The appeal can 
only be based on the fact that deferment should 
have been refused in view of the debtor’s per-
sonal or financial circumstances.

Section 5 – Procedural Principles
(1) The insolvency court shall ascertain ex officio all 

circumstances relevant to the insolvency pro-
ceedings. To this end it may, in particular, hear 
witnesses and experts.

(2)  If the debtor’s financial circumstances are 
straightforward and the number of creditors or 
the amount of the debts is small, the proceed-
ings will be conducted in writing. The insolvency 
court may order that the proceedings or individ-
ual parts of the proceedings are conducted orally 
if this is appropriate to facilitate the course of the 
proceedings. The court may rescind or vary this 
order at any time. The order and its rescission or 
variation shall be published.

(3)  The court may issue its decisions without a hear-
ing. If a hearing is held, section 227 (3) sentence 1 
of the Code of Civil Procedure [Zivilprozessord-
nung] is not applicable.

(4)  Schedules and lists may be produced and pro-
cessed electronically. The governments of the 

Federal States are authorised to lay down de-
tailed provisions by statutory order regulating 
the maintenance of the schedules and lists, their 
electronic submission, as well as the electronic 
submission of accompanying documents and 
their storage. They may also stipulate the data 
format requirements for electronic submission. 
The governments of the Federal States may dele-
gate this power to the administration of justice 
departments of the Federal States.

Section 6 – Immediate Appeal
(1) The decisions of the insolvency court are subject 

to appeal only in those cases in which this Code 
provides the right of immediate appeal. The im-
mediate appeal shall be lodged with the insol-
vency court.

(2) The period for lodging an appeal starts to run on 
the date on which the decision is pronounced, or if 
it not pronounced, on the date on which it is served.

(3) The decision on the appeal shall be effective only 
when it becomes final and binding. The appeal 
court may, however, order that the decision is ef-
fective immediately.

Section 7 (repealed)

Section 8 – Service
(1)  Service of documents is effected ex officio with-

out the document to be served requiring certifi-
cation. Service may be effected by posting the 
document to the address of the addressee for 
service; section 184 (2) sentences 1, 2 and 4 of the 
Code of Civil Procedure [Zivilprozessordnung] ap-
ply with the necessary modifications. If service is 
to be effected on domestic territory, the docu-
ment shall be deemed to have been served three 
days after posting.

(2)  Service shall not be effected on persons whose 
place of residence is unknown. If such persons 
have a representative with authority to accept 
service, service shall be effected on that 
representative.

(3)  The insolvency court may instruct the insolvency 
administrator to carry out the service of docu-
ments pursuant to subsection (1). He/she may use 
third parties, in particular his/her own staff, for ef-
fecting and recording the service of documents. 
The insolvency administrator shall add the notes 
made by him/her in accordance with section 184 
(2) sentence 4 of the Code of Civil Procedure [Zivil-
prozessordnung] to the court files without delay.
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Section 9 – Public Announcements
(1)  Public announcements are made by means of 

centralised, national publication on the internet2; 
publication may be made in extract form. The an-
nouncement shall accurately identify the debtor, 
stating in particular its address and line of busi-
ness; it shall be deemed to have been made 
when a further two days have elapsed since the 
day of publication.
(2) The insolvency court may decide on addi-
tional publications if Federal State legislation 
makes provision for this. The Federal Ministry of 
Justice and Consumer Protection is authorised to 
regulate the details of the centralised, national 
publication on the internet by statutory order 
issued with the approval of the Bundesrat. This 
shall, in particular, stipulate time limits for dele-
tion and provisions ensuring that publications
1. are not tampered with and are complete and 
up-to-date;
2. can be traced to their source at any time.

(3) Public announcement shall suffice as proof of 
service on all parties to the proceedings even if 
this Code prescribes separate service in addition.

Section 10 – Hearing of the Debtor
(1) If this Code provides for the debtor to be granted 

a hearing, this may be omitted if the debtor re-
sides abroad and the hearing would unduly delay 
the proceedings or if the debtor’s place of resi-
dence is unknown. In this case a representative 
or relative of the debtor shall be heard.

(2) If the debtor is not a natural person, subsection 
(1) applies with the necessary modifications in 
relation to the hearing of persons authorised to 
represent the debtor or who hold a participating 
interest in the debtor. If the debtor is a legal en-
tity and the legal entity does not have a repre-
sentative body (no management), the persons 
who hold a participating interest in the debtor 
may be heard; subsection (1) sentence 1 applies 
with the necessary modifications.

2 www.insolvenzbekanntmachungen.de

Commentary:
The second sentence of subsection (2) was 
amended with effect from 8 September 2015 
by the Tenth Adjustment of Competences 
Regulation [Zehnte Zuständigkeitsanpassungs-
verordnung] (Federal Law Gazette I 2015, 1474).

Part Two – Commencement of Insolvency 
Proceedings. Assets Involved and Parties to 
the Proceedings

Chapter One – Requirements for Commence
ment and Preliminary Insolvency Proceedings

Section 11 – Admissibility of Insolvency Proceedings
(1) Insolvency proceedings may be commenced in 

respect of the assets of any natural person or le-
gal entity. An unincorporated association is 
equivalent to a legal entity in this respect.

(2) Insolvency proceedings may further be 
commenced:
1. in respect of the assets of a company without 
legal personality (general partnership, limited 
partnership, registered partnership, partnership 
under the Civil Code [Bürgerliches Gesetzbuch], 
shipping partnership, European Economic Inter-
est Grouping);
2. in accordance with sections 315 to 334, in 
respect of a deceased’s estate, the joint marital 
property of a continued community of property 
or the joint marital property of a community of 
property jointly managed by the spouses.

(3)  After the dissolution of a legal entity or a com-
pany without legal personality the commence-
ment of insolvency proceedings is permitted as 
long as the assets have not been distributed.

Section 12 – Legal Entities under Public Law
(1) Insolvency proceedings may not be commenced 

in respect of the assets
1. of the Federal Republic or a Federal State;
2. of a legal entity under public law which is sub-
ject to the supervision of a Federal State, if the 
law of the Federal State so provides.

(2) If a Federal State has declared insolvency pro-
ceedings to be inadmissible in respect of the as-
sets of a legal entity in accordance with subsec-
tion (1) No. 2, in the event of its illiquidity or 
overindebtedness its employees may apply to the 
Federal State for the benefits which they would 
be able to claim from the Employment Agency 
pursuant to the provisions on insolvency pay con-
tained in the Third Book of the Code of Social Se-
curity Law [Drittes Buch Sozialgesetzbuch] and 
from the statutory insolvency insurance institu-
tion pursuant to the provisions of the Act to Im-
prove Occupational Pensions [Gesetz zur Verbes-
serung der betrieblichen Altersversorgung] if 
insolvency proceedings had been commenced.

Section 13 – Application for Commencement of 
Insolvency Proceedings

(1) Insolvency proceedings shall only be commenced 
on written application. The creditors and the 
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InsOdebtor are entitled to lodge the application. An 
application by the debtor shall be accompanied 
by a list of creditors and their claims. If the debtor 
has a business operation that has not been dis-
continued, the list shall indicate in particular 
1. the largest claims;
2. the largest secured claims;
3. the tax authorities’ claims; 
4. the social security authorities’ claims and 
5. claims arising under occupational pension 
schemes. 
In this case the debtor shall also give particulars 
of the total assets, the sales revenue and the 
average number of employees in the preceding 
business year. The particulars pursuant to sen-
tence 4 are obligatory if
1. the debtor applies for self-administration;
2. the debtor fulfils the criteria specified in sec-
tion 22a (1) or
3. an application has been made for the appoint-
ment of a preliminary creditors’ committee.
A declaration shall be attached to the list pursu-
ant to sentence 3 and the particulars pursuant to 
sentences 4 and 5 stating that the information 
provided is accurate and complete.

(2)  The application may be withdrawn up until the 
court orders commencement of insolvency pro-
ceedings or the application is refused with final 
effect.

(3)  The Federal Ministry of Justice and Consumer 
Protection is authorised to introduce a form to be 
used by the debtor for lodging an application by 
means of statutory order issued with the ap-
proval of the Bundesrat. Insofar as a form is intro-
duced pursuant to sentence 1, the debtor must 
use this form. Different forms may be introduced 
by the courts for proceedings that are processed 
electronically and for proceedings that are not 
processed electronically.

Section 14 – Application by a Creditor
(1)  An application by a creditor is admissible if the 

creditor has a legal interest in the commence-
ment of insolvency proceedings and proves its3 
claim and the grounds for commencement of in-

3 Unless a reference is specifically to a natural person or to a legal entity, all 
references to ‘the debtor’ and pronouns relating thereto should be con-
strued as referring to male and female natural persons and legal entities.

Commentary:
The first sentence of subsection (3) was 
amended with effect from 8 September 2015 
by the Tenth Adjustment of Competences 
Regulation [Zehnte Zuständigkeitsanpassungs-
verordnung] (Federal Law Gazette I 2015, 1474).

solvency proceedings to the satisfaction of the 
court. If an application for commencement of in-
solvency proceedings relating to the debtor’s as-
sets has already been lodged within the two 
years prior to the lodging of the application, the 
application shall not be inadmissible solely on ac-
count of the claim being satisfied. In this case the 
creditor shall also provide evidence of the earlier 
application to the satisfaction of the court.

(2) If the application is admissible, the insolvency 
court shall hear the debtor.

(3) If the creditor’s claim is satisfied after the appli-
cation has been lodged, the debtor must bear the 
costs of the proceedings if the application is re-
jected as unfounded.

Section 15 – Right of Legal Entities and Companies 
without Legal Personality to Apply for Com
mencement of Insolvency Proceedings

(1) In addition to the creditors, any member of the 
representative body or, in the case of a company 
without legal personality or of a partnership lim-
ited by shares, any general partner, and also any 
liquidator is entitled to apply for commencement 
of insolvency proceedings relating to the assets 
of a legal entity or of a company without legal 
personality. In the case of a legal entity with no 
management, each shareholder, and in the case 
of a stock corporation or a cooperative, in addi-
tion each member of the supervisory board, is 
also entitled to apply for commencement of in-
solvency proceedings.

(2) If the application is not lodged by all members of 
the representative body, all general partners, all 
shareholders of the legal entity, all members of 
the supervisory board or all liquidators, it shall be 
admissible if grounds for commencement of in-
solvency proceedings are demonstrated to the 
satisfaction of the court. In addition, if an appli-
cation is lodged by shareholders of a legal entity 
or members of the supervisory board, the lack of 
management shall also be demonstrated to the 
satisfaction of the court. The insolvency court 
shall hear the remaining members of the repre-
sentative body, general partners, shareholders of 
the legal entity, members of the supervisory 
board or liquidators.

(3) If none of the general partners of a company 
without legal personality is a natural person, 
subsections (1) and (2) shall apply with the neces-
sary modifications to the members of the repre-
sentative body and the liquidators of the part-
ners authorised to represent the company. The 
same shall apply if the connection between the 
companies continues in this form.
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Section 15a – Obligation of Legal Entities and Compa
nies without Legal Personality to Apply for 
Commencement of Insolvency Proceedings

(1) If a legal entity becomes illiquid or overindebted, 
the members of the representative body or the 
liquidators must apply for commencement of in-
solvency proceedings without undue delay but in 
any event no later than three weeks after the oc-
currence of illiquidity or overindebtedness. The 
same shall apply to the members of the re-pre-
sentative body of the partners authorised to rep-
resent the company or the liquidators in the case 
of a company without legal personality where 
none of the general partners is a natural person; 
this shall not apply if the general partners in-
clude another company which has a natural per-
son as general partner.

(2) In the case of a company within the meaning of 
subsection (1) sentence 2, subsection (1) shall ap-
ply with the necessary modifications if the mem-
bers of the representative body of the partners 
authorised to represent the company are, in turn, 
companies in which none of the general partners 
is a natural person, or if the connection between 
the companies continues in this form.

(3) In the event that a company with limited liability 
has no management, each shareholder, and in 
the event that a stock corporation or a co-opera-
tive has no management, each member of the 
supervisory board, is obliged to lodge an applica-
tion for commencement of insolvency proceed-
ings unless such person was unaware of the com-
pany’s illiquidity and overindebtedness or lack of 
management.

(4) Anyone who, contrary to subsection (1) sentence 
1, also in conjunction with sentence 2 or subsec-
tion (2) or subsection (3), does not apply for com-
mencement of insolvency proceedings or does 
not apply correctly or within the specified time 
limit shall be punished by imprisonment for up 
to three years or by a fine.

(5) If the offender in the cases specified in subsec-
tion (4) acts negligently, the punishment shall be 
imprisonment for up to one year or a fine.

(6)  Subsections (1) to (5) are not applicable to associ-
ations and foundations to which section 42 (2) of 
the Civil Code [Bürgerliches Gesetzbuch] applies.

Section 16 – Ground for Commencement
It is a prerequisite for commencement of insol-
vency proceedings that a ground for commence-
ment exists.

Section 17 – Illiquidity
(1) The general ground for commencement of pro-

ceedings is illiquidity.

(2) The debtor is deemed illiquid if it is unable to 
meet its due payment obligations. Illiquidity 
shall generally be presumed if the debtor has 
stopped making payments.

Section 18 – Imminent Illiquidity
(1) If the debtor applies for commencement of insol-

vency proceedings, imminent illiquidity is also a 
ground for commencement of proceedings.

(2) The debtor faces imminent illiquidity if it is likely 
to be unable to meet existing payment obliga-
tions when they fall due.

(3) In the case of a legal entity or a company without 
legal personality, if the application is not lodged by 
all members of the representative body, all general 
partners or all liquidators, subsection (1) shall only 
be applicable if the applicant or applicants is or are 
entitled to represent the legal entity or company.

Section 19 – Overindebtedness
(1) In the case of a legal entity, overindebtedness is 

also a ground for commencement of 
proceedings.

(2) Overindebtedness exists if the debtor’s assets no 
longer cover its existing liabilities, unless the con-
tinued operation of the enterprise is substan-
tially likely in the circumstances. Claims to repay-
ment of shareholder loans or claims arising out 
of legal acts corresponding in economic terms to 
such loans which the creditor and debtor have 
agreed pursuant to section 39 (2) will be subordi-
nated in insolvency proceedings to the claims 
specified in section 39 (1) Nos 1 to 5 are not to be 
taken into consideration in relation to the liabili-
ties in terms of sentence 1.

(3) If a company without legal personality does not 
have a natural person as general partner, subsec-
tions (1) and (2) shall apply with the necessary 
modifications. This shall not apply if the general 
partners include another company which has a 
natural person as general partner.

Section 20 – Obligation of Disclosure and Coopera
tion during Preliminary Insolvency Proceedings. 
Reference to Discharge of Residual Debt 

(1) If the application is admissible, the debtor must 
provide the insolvency court with the informa-
tion it requires to decide on the application and 
otherwise support the court in the performance 
of its duties. Sections 97, 98 and 101 (1) sentences 
1 and 2 and (2) apply with the necessary 
modifications.

(2) If the debtor is a natural person, he/she shall be 
informed that he/she may obtain discharge of 
residual debt pursuant to sections 286 to 303a.
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InsOSection 21 – Interim Measures Order
(1) Until the application has been decided the insol-

vency court shall take all measures which appear 
necessary to prevent any changes in the debtor’s 
financial position to the prejudice of the credi-
tors. The debtor has the right of immediate ap-
peal against the ordering of the measure.

(2) The court may in particular 
1. appoint a preliminary insolvency administrator 
to whom section 8 (3) and sections 56, 56a and 58 
to 66 apply with the necessary modifications;
1a. establish a preliminary creditors’ committee 
to which section 67 (2) and sections 69 to 73 
apply with the necessary modifications; persons 
who only became creditors upon commence-
ment of proceedings may also be appointed as 
members of the creditors’ committee;
2. issue a general restraint order against the 
debtor prohibiting disposals of assets or order 
that disposals by the debtor require the approval 
of the preliminary insolvency administrator to be 
effective;
3. order a prohibition or temporary suspension of 
compulsory enforcement measures against the 
debtor unless immovable assets are involved;
4. issue an interim postal redirection order to 
which sections 99 and 101 (1) sentence 1 apply 
with the necessary modifications;
5. order that assets which would be covered by 
section 166 or in respect of which segregation 
could be claimed in the event of commencement 
of proceedings may not be realised or collected 
by the creditor and that such assets may be used 
for the continued operation of the debtor’s enter-
prise insofar as they are of substantial impor-
tance for this purpose; section 169 sentences 2 
and 3 apply with the necessary modifications; the 
creditor shall be compensated for any loss in 
value resulting from such use by regular pay-
ments. The obligation to make compensation 
payments exists only insofar as the loss in value 
resulting from the use impairs the security of the 
creditor entitled to separate satisfaction. If the 
preliminary insolvency administrator collects a 
debt assigned to secure a claim in place of the 
creditor, sections 170 and 171 shall apply with the 
necessary modifications.
The ordering of protective measures does not affect 
the validity of disposals of financial collateral pur-
suant to section 1 (17) of the Banking Act [Kredit-
wesengesetz] and the validity of the settlement 
of claims and performance under payment 
orders, orders between payment service provid-
ers or intermediaries or orders for the transfer of 
securities brought into systems pursuant to sec-
tion 1 (16) of the Banking Act [Kreditwesengesetz]. 
This shall apply even if a transaction of this type 

by the debtor is carried out and settled or finan-
cial collateral is provided on the day the order is 
made and the other party proves that it neither 
knew nor ought to have known of the court 
order; if the other party is a system operator or a 
participant in the system, the day on which the 
order is made shall be determined in accordance 
with the meaning of business day in section 1 
(16b) of the Banking Act [Kreditwesengesetz].

(3) If other measures are insufficient, the debtor may 
be compelled to appear before the court and be 
taken into custody after being heard. If the 
debtor is not a natural person the same shall ap-
ply with the necessary modifications to the 
members of its representative body. Section 98 
(3) applies with the necessary modifications to 
the ordering of detention.

Section 22 – Legal Status of the Preliminary Insolvency 
Administrator

(1) If a preliminary insolvency administrator is ap-
pointed and a general prohibition of disposal is 
imposed on the debtor, the right to manage and 
dispose of the debtor’s assets vests in the pre-
liminary insolvency administrator. In this event 
the preliminary insolvency administrator shall:
1. secure and preserve the debtor’s assets;
2. continue an enterprise operated by the debtor 
until the decision on commencement of insol-
vency proceedings, unless the insolvency court 
consents to the closure of the enterprise in order 
to avoid a substantial reduction in the assets;
3. investigate whether the debtor’s assets will 
cover the costs of the proceedings; the court may 
in addition instruct the preliminary insolvency 
administrator as an expert to investigate 
whether there is a ground for commencement of 
proceedings and what prospects exist for the 
debtor’s enterprise to continue.

(2) If a preliminary insolvency administrator is ap-
pointed without a general prohibition of disposal 
being imposed on the debtor, the court shall de-
termine the duties of the preliminary insolvency 
administrator. Such duties are not permitted to 
exceed the duties pursuant to subsection (1) sen-
tence 2.

(3) The preliminary insolvency administrator is en-ti-
tled to enter the debtor’s business premises and 
conduct investigations there. The debtor shall 
permit the preliminary insolvency administrator 
to inspect its books and business records. The 
debtor shall provide the preliminary insolvency 
administrator with all necessary information and 
support him/her in the performance of his/her 
duties; sections 97, 98 and 101 (1) sentences 1 and 2 
and 101 (2) apply with the necessary 
modifications.
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Section 22a – Appointment of a Preliminary Creditors’ 
Committee 

(1) The insolvency court shall establish a preliminary 
creditors’ committee pursuant to section 21 (2) 
number 1a if the debtor has fulfilled at least two 
of the following three criteria in the previous 
business year: 
1. a balance sheet total of at least EUR 6,000,000 
after deduction of any losses exceeding equity 
within the meaning of section 268 (3) of the 
Commercial Code [Handelsgesetzbuch]; 
2. sales revenues of at least EUR 12,000,000 in 
the last 12 months prior to the balance sheet 
date; 
3. an annual average of at least fifty employees. 

(2) On application by the debtor, the preliminary in-
solvency administrator or a creditor, the court 
shall appoint a preliminary creditors’ committee 
pursuant to section 21 (2) number 1a if the poten-
tial members of the preliminary creditors’ com-
mittee are named and a declaration of consent 
by those persons is attached to the application.

(3) A preliminary creditors’ committee shall not be 
appointed if the debtor’s business operations 
have ceased, if the establishment of a prelimi-
nary creditors’ committee is disproportionate in 
view of the anticipated value of the insolvency 
estate or if the establishment of the committee 
would cause a delay leading to a prejudicial 
change in the debtor’s financial position.

(4) At the court’s request, the debtor or the prelimi-
nary insolvency administrator shall name poten-
tial members of the preliminary creditors’ 
committee.

Section 23 – Publication of Restrictions on Disposals
(1) The decision ordering any of the restrictions on 

disposals specified in section 21 (2) No. 2 and the 
appointment of a preliminary insolvency admin-
istrator shall be published. It shall be served sep-
arately on the debtor, on persons who have liabil-
ities towards the debtor and on the preliminary 
insolvency administrator. The debtor’s debtors 
shall be requested at the same time to pay their 
liabilities only in compliance with the decision.

(2) If the debtor is registered in the Commercial Reg-
ister, Register of Cooperatives, Register of Part-
nerships or Register of Associations, the 

Commentary:
Section 22a (1) InO was amended with effect 
from 23 July 2015 by Article 8 of the Account-
ing Directive Implementation Act [Bilanz-
richtlinie-Umsetzungsgesetz, BilRUG] of 17 July 
2015 (Federal Law Gazette I, page 1245). 

insolvency court registry shall send an official 
copy of the decision to the registration court.

(3) Sections 32 and 33 apply with the necessary mod-
ifications in respect of the registration of restric-
tions on disposals in the Land Register, the Regis-
ter of Ships, the Register of Ships under 
Construction and the Register of Liens on Aircraft.

Section 24 – Effects of the Restrictions on Disposals
(1) Sections 81 and 82 apply with the necessary mod-

ifications in relation to any breach of the restric-
tions on disposals specified in section 21 (2) No. 2.

(2) If the right to dispose of an asset of the debtor 
has vested in a preliminary insolvency adminis-
trator, section 85 (1) sentence 1 and section 86 
shall apply with the necessary modifications in 
relation to the resumption of pending court 
proceedings.

Section 25 – Revocation of the Protective Measures
(1) If the protective measures are revoked, section 23 

shall apply with the necessary modifications to 
the public announcement of the revocation of a 
restriction on disposals.

(2) If the right to dispose of the assets of the debtor 
has vested in a preliminary insolvency adminis-
trator, the preliminary insolvency administrator 
shall discharge the costs incurred and fulfil the 
obligations entered into by him/her out of the 
assets administered by him/her prior to the revo-
cation of his/her appointment. The same shall 
apply in respect of liabilities arising out of con-
tracts for continuing obligations insofar as the 
preliminary insolvency administrator has claimed 
counter-performance in respect of the assets ad-
ministered by him/her.

Section 26 – Refusal of Application due to Insufficient 
Assets

(1) The insolvency court shall refuse the application 
for commencement of insolvency proceedings if 
the debtor’s assets are likely to be insufficient to 
cover the costs of the proceedings. The applica-
tion shall not be refused if sufficient funds are 
advanced or if the costs are deferred pursuant to 
section 4a. The order shall be published without 
delay.

(2) The court shall order that any debtor in respect 
of whom an application to commence insolvency 
proceedings has been refused for deficiency of 
assets be entered in the list of debtors pursuant 
to Section 882b of the Code of Civil Procedure 
[Zivilprozessordnung] and shall immediately 
transmit the order electronically to the central 
enforcement court pursuant to Section 882h (1) 
of the Code of Civil Procedure [Zivilprozessord-
nung]. Section 882c (3) of the Code of Civil Proce-
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InsOdure [Zivilprozessordnung] applies with the nec-
essary modifications.

(3) Anyone who has made an advance payment pur-
suant to subsection (1) sentence 2 may claim re-
imbursement of the advanced amount from any 
person who, contrary to the provisions of insol-
vency or company law, has intentionally or negli-
gently and in breach of duty failed to lodge an 
application for commencement of insolvency 
proceedings. If a dispute arises as to whether the 
person acted intentionally or negligently and in 
breach of duty, such person shall bear the burden 
of proof.

(4) Any person who, contrary to the provisions of in-
solvency or company law, has intentionally or 
negligently and in breach of duty failed to lodge 
an application for commencement of insolvency 
proceedings is obliged to make the advance pay-
ment pursuant to subsection (1) sentence 2. If a 
dispute arises as to whether the person acted in-
tentionally or negligently and in breach of duty, 
such person shall bear the burden of proof. Pay-
ment of the advance payment may be requested 
by the preliminary insolvency administrator and 
by any person who has a justified financial claim 
against the debtor. 

Section 26a – Remuneration of the Preliminary 
Insolvency Administrator

(1) If insolvency proceedings are not commenced, 
the insolvency court shall make an order de-
termining the preliminary insolvency adminis-
trator’s remuneration and reimbursable 
expenses.

(2) The determination shall be made against the 
debtor unless the application for commence-
ment of insolvency proceedings is inadmissible 
or not well-founded and the applicant creditor is 
guilty of gross negligence. In this case the pre-
liminary insolvency administrator’s remunera-
tion and reimbursable expenses shall be imposed 
on and awarded against the creditor in whole or 
in part. Gross negligence shall be assumed in par-
ticular if the application had no prospect of suc-
cess from the outset and the creditor should 
have recognised this. The order shall be served on 
the preliminary insolvency administrator and on 
the party responsible for the preliminary insol-
vency administrator’s costs. The provisions of the 
Code of Civil Procedure [Zivilprozessordnung] con-
cerning compulsory enforcement based on cost 
assessment orders apply with the necessary 
modifications. 

(3)  The preliminary insolvency administrator and the 
party responsible for the preliminary insolvency 
administrator’s costs have the right of immediate 
appeal against the order. Section 567 (2) of the 

Code of Civil Procedure [Zivilprozessordnung] ap-
plies with the necessary modifications.

Section 27 – Order Commencing Proceedings
(1) If insolvency proceedings are commenced, the in-

solvency court shall appoint an insolvency ad-
ministrator. Section 270 remains unaffected.

(2) The order commencing proceedings shall contain:
1. the debtor’s company name or surname and 
first names, date of birth, registration court, 
registration number under which the debtor is 
entered in the Commercial Register, branch of 
business or occupation and place of business or 
place of residence;
2. name and address of the insolvency 
administrator;
3. the time when the order was made;
4. the grounds on which the court did not follow 
a unanimous proposal from the preliminary cred-
itors’ committee as to the person to be the 
appointed as administrator; the name of the pro-
posed person shall not be mentioned. 

(3) If the time when the order commencing proceed-
ings is made is not stated, it shall be deemed to 
have been made at midday on the day on which 
the order is issued.

Section 28 – Requests to Creditors and Debtors
(1) In the order commencing proceedings the credi-

tors shall be requested to file their claims with 
the insolvency administrator within a specified 
period in compliance with section 174. The period 
shall amount to not less than two weeks and not 
more than three months.

(2) In the order commencing proceedings the credi-
tors shall be requested to inform the administra-
tor without delay of the security interests they 
claim to have in movable assets or rights of the 
debtor. Details must be provided of the asset in 
which the security interest is claimed, the nature 
and reason for the creation of the security inter-
est and also the secured claim. Anyone who in-
tentionally or negligently fails to provide or de-
lays in providing such information shall be liable 
for the resulting damage.

(3) In the order commencing proceedings, a request 
shall be made to persons who have liabilities to-
wards the debtor that they should no longer ren-
der performance to the debtor but instead to the 
administrator.

Section 29 – Scheduling of Dates
(1) In the order commencing proceedings the insol-

vency court shall schedule dates for:
1. a meeting of creditors to decide on the future 
course of the insolvency proceedings on the basis 
of a report by the insolvency administrator (report 
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meeting); the date for the meeting should not be 
fixed more than six weeks in advance and may not 
be fixed more than three months in advance;
2. a meeting of creditors to verify the claims filed 
(verification meeting); the period between the 
expiry of the time limit for filing claims and the 
verification meeting shall amount to at least one 
week and not more than two months.

(2) The meetings may be combined. The court shall 
dispense with the report meeting if the debtor’s 
financial circumstances are straightforward and 
the number of creditors or the amount of the 
debts is small.

Section 30 – Publication of the Order Commencing 
Proceedings

(1) The insolvency court registry shall publish the or-
der commencing proceedings immediately.

(2) The order shall be served separately on the 
debtor’s creditors and debtors and on the 
debtor itself.

(3) (repealed)

Section 31 – Commercial Register, Register of Coop
eratives, Register of Partnerships and Register of 
Associations
If the debtor is registered in the Commercial Reg-
ister, Register of Cooperatives, Register of Part-
nerships or Register of Associations, the insol-
vency court registry shall forward to the 
registration court:
1. an official copy of the order commencing pro-
ceedings in the event that insolvency proceed-
ings are commenced;
2. an official copy of the order refusing the appli-
cation in the event that the application for com-
mencement of insolvency proceedings is refused 
due to insufficient assets and if the debtor is a 
legal entity or a company without legal personal-
ity which will be dissolved as a result of the 
refusal of the application due to insufficient 
assets.

Section 32 – Land Register
(1) Commencement of the insolvency proceedings 

shall be registered in the Land Register:
1. in respect of plots of land for which the debtor 
is registered as owner;
2. in respect of the debtor’s registered rights in 
plots of land and in registered rights if there are 
concerns, based on the type of rights and in the 
circumstances, that the insolvency creditors would 
be disadvantaged in the absence of registration.

(2) If the insolvency court is aware of such plots of 
land or rights it shall request the Land Registry ex 
officio to make the registration. The insolvency 

administrator may also request the Land Registry 
to make the registration.

(3) If the administrator releases or sells a plot of land 
or a right in respect of which commencement of 
insolvency proceedings has been registered, on 
application the insolvency court shall request 
that the Land Registry delete the entry. The insol-
vency administrator may also request that the 
Land Registry delete the entry.

Section 33 – Ships and Aircraft Registers
Section 32 applies with the necessary modifica-
tions to the registration of commencement of 
insolvency proceedings in the Register of Ships, 
Register of Ships under Construction and Register 
of Liens on Aircraft. In this case the ships, ships 
under construction and aircraft entered in these 
registers take the place of plots of land and the reg-
istration court takes the place of the Land Register.

Section 34 – Appeal
(1) If commencement of insolvency proceedings is 

refused, the applicant and, if the application is 
refused pursuant to section 26, the debtor, has 
the right of immediate appeal.

(2) If insolvency proceedings are commenced, the 
debtor has the right of immediate appeal.

(3) Once the decision revoking the order commenc-
ing proceedings becomes final, termination of 
the proceedings shall be published. Section 200 
(2) sentence 2 applies with the necessary modifi-
cations. The effects of legal acts which have been 
carried out by or with the insolvency administra-
tor shall be unaffected by termination of the 
proceedings.

Chapter Two – Insolvency Estate. Classification 
of Creditors

Section 35 – Definition of Insolvency Estate
(1) Insolvency proceedings cover all of the assets 

which belong to the debtor at the time when the 
proceedings are commenced and which the 
debtor acquires during the proceedings (insol-
vency estate).

(2) If the debtor pursues an activity as a self-em-
ployed person or intends to pursue such an activ-
ity in the near future, the insolvency administra-
tor shall declare to him/her whether the assets 
from the self-employed activity belong to the in-
solvency estate and whether claims arising out 
of this activity can be asserted in the insolvency 
proceedings. Section 295 (3) applies with the nec-
essary modifications. On application by the credi-
tors’ committee, or, if one has not been ap-
pointed, the creditors’ meeting, the insolvency 
court shall order the declaration to be invalid.
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InsO(3) The insolvency administrator’s declaration shall 
be notified to the court. The court shall publish 
the declaration and the order concerning its 
invalidity.

Section 36 – Objects Exempted from Attachment
(1) Objects not subject to compulsory enforcement 

do not form part of the insolvency estate. Sec-
tions 850, 850a, 850c, 850e, 850f (1), sections 
850g to 850k, 851c and 851d of the Code of Civil 
Procedure [Zivilprozessordnung] apply with the 
necessary modifications.

(2) However, the insolvency estate includes
1. the debtor’s business records; statutory obliga-
tions governing the retention of documents 
remain unaffected;
2. the objects exempted from compulsory 
enforcement under section 811 (1) Nos 4 and 9 of 
the Code of Civil Procedure [Zivilprozessordnung].

(3) Objects which constitute normal household goods 
and which are used in the debtor’s household shall 
not form part of the insolvency estate if it is read-
ily apparent that their disposal would only yield 
proceeds out of all proportion to their value.

(4) The insolvency court has jurisdiction to decide 
whether an object is liable to compulsory en-
forcement under the provisions specified in sub-
section (1) sentence 2. The insolvency administra-
tor may file the request in place of a creditor. 
Sentences 1 and 2 apply with the necessary modi-
fications to preliminary insolvency proceedings.

Section 37 – Joint Marital Property in a Community of 
Property 

(1) If, under the marital property regime of commu-
nity of property, the joint marital property is 
managed by only one spouse and insolvency pro-
ceedings are commenced against this spouse, 
the joint marital property shall form part of the 
insolvency estate. No partitioning of the joint 
marital property shall take place. The joint mari-
tal property shall not be affected by insolvency 
proceedings commenced against the other 
spouse.

(2) If the spouses both manage the joint marital 
property, insolvency proceedings commenced 
against one spouse shall not affect the joint mar-
ital property.

(3) Subsection (1) applies to a continued community 
of property, provided that the surviving spouse 

Note:
The reference to section 295 (3) is a drafting 
error by the legislature. The reference should 
be to section 295 (2). 

takes the place of the spouse who managed the 
joint marital property alone and the late spouse’s 
descendants take the place of the other spouse.

Section 38 – Definition of Insolvency Creditor 
The insolvency estate serves to satisfy the per-
sonal creditors who have a justified financial 
claim against the debtor at the time of com-
mencement of insolvency proceedings (insol-
vency creditors).

Section 39 – Subordinated Insolvency Creditors
(1) The following claims are subordinated to all 

other claims of the insolvency creditors; they 
shall be satisfied in the following order and in 
proportion to their respective amounts if they 
have equal ranking:
1. the interest and penalties for late payment 
accruing on the claims of the insolvency creditors 
since commencement of the insolvency 
proceedings;
2. the costs incurred by the individual insolvency 
creditors through their participation in the 
proceedings;
3. fines, administrative fines, administrative pen-
alties and periodic penalty payments, and also 
the incidental legal consequences of a criminal or 
administrative offence resulting in liability for a 
monetary payment;
4. claims to gratuitous performance by the 
debtor;
5. pursuant to subsections (4) and (5) claims for 
repayment of a shareholder loan or claims aris-
ing out of legal acts corresponding in economic 
terms to such a loan.

(2) Claims which creditor and debtor have agreed 
will be subordinated in insolvency proceedings 
shall be satisfied, in case of doubt as to their rank-
ing, after the claims specified in subsection (1).

(3) The interest on the claims of subordinated insol-
vency creditors and the costs incurred by these 
creditors through their participation in the pro-
ceedings rank equally with the claims of these 
creditors.

(4) Subsection (1) No. 5 applies to companies that 
have neither a natural person nor a company in 
which a general partner is a natural person as 
general partner. If a creditor acquires shares upon 
imminent or existing illiquidity of the company 
or its overindebtedness for the purpose of its re-
structuring, until the viable restructuring of the 
company has been achieved this shall not lead to 
the application of subsection (1) No. 5 to the cred-
itor’s claims arising out of existing or newly 
granted loans or claims arising out of legal acts 
corresponding in economic terms to such a loan.
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(5) Subsection (1) No. 5 shall not apply to the non-
executive partner of a company within the 
meaning of subsection (4) sentence 1 who holds 
10% or less of the company’s liable equity 
capital.

Section 40 – Maintenance Claims
Claims against the debtor for maintenance under 
family law may be lodged in the insolvency pro-
ceedings for the period after commencement of 
proceedings only insofar as the debtor is liable as 
heir of the obligor. Section 100 remains 
unaffected.

Section 41 – Unmatured Claims
(1) Unmatured claims are deemed to be due.
(2) If they bear no interest, they shall be discounted 

at the statutory interest rate. The claims are 
thereby reduced to the amount which, by adding 
the statutory rate of interest accruing for the pe-
riod from commencement of the insolvency pro-
ceedings until maturity, corresponds to the full 
amount of the claim.

Section 42 – Claims Subject to a Condition 
Subsequent
Claims subject to a condition subsequent shall be 
taken into account in the insolvency proceedings 
as unconditional claims as long as the condition 
has not arisen.

Section 43 – Liability of Several Persons
A creditor to whom several persons are liable in 
full for the same performance may claim the 
entire amount which it was entitled to claim at 
the time of commencement of proceedings in 
the insolvency proceedings against each debtor 
until full satisfaction.

Section 44 – Rights of Joint Debtors and Guarantors
Joint debtors and guarantors may only assert the 
claim against the debtor in insolvency proceed-
ings which they could acquire in the future 
through satisfaction of the creditor if the creditor 
does not assert its claim.

Section 44a – Secured Loans
In insolvency proceedings relating to the assets 
of a company, pursuant to section 39 (1) No. 5 a 
creditor may demand pro rata satisfaction out of 
the insolvency estate in respect of a claim to 
repayment of a loan or an equivalent claim for 
which a shareholder provides security or is liable 
as guarantor only to the extent of any shortfall 
incurred when the security or the guarantee is 
exercised.

Section 45 – Conversion of Claims
Claims that are not based on money or for which 
an amount of money is not specified must be 
asserted at the value which can be estimated for 
them at the time of commencement of the insol-
vency proceedings. Claims expressed in foreign 
currency or in a unit of account must be con-
verted into domestic currency on the basis of the 
exchange rate effective for the place of payment 
at the time of commencement of the insolvency 
proceedings.

Section 46 – Recurring Performance
Claims for recurring performance with a speci-
fied amount and duration shall be lodged for the 
amount resulting from the aggregation of all 
outstanding payments less the interim interest 
specified in section 41. If the duration of the per-
formance is not specified, section 45 sentence 1 
shall apply with the necessary modifications.

Section 47 – Segregation
Any creditor who can claim on the basis of a real 
right (in rem) or a personal right (in personam) 
that an asset does not form part of the insol-
vency estate is not an insolvency creditor. The 
creditor’s right to segregation of the asset is 
determined in accordance with the laws applica-
ble outside the insolvency proceedings.

Section 48 – Substitute Segregation
If an asset in relation to which a right to segrega-
tion could have been claimed is disposed of with-
out authorisation by the debtor prior to com-
mencement of the insolvency proceedings, or by 
the insolvency administrator after commence-
ment of the insolvency proceedings, the creditor 
entitled to claim segregation of the asset may 
demand assignment of the right to the consider-
ation insofar as this is still outstanding. The cred-
itor may demand the consideration from the 
insolvency estate insofar as it is still present in 
distinct form within the insolvency estate.

Section 49 – Separate Satisfaction from Immovable 
Assets
Creditors with a right to satisfaction from assets 
which are subject to compulsory enforcement 
against the debtor’s immovable property 
(immovable assets) are entitled to separate satis-
faction in accordance with the provisions of the 
Act on Forced Sale and Sequestration [Gesetz 
über die Zwangsversteigerung und die 
Zwangsverwaltung].
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InsOSection 50 – Separate Satisfaction of Pledgees
(1) In accordance with the provisions of sections 166 

to 173, creditors who have a contractual lien, a 
lien acquired through levy of attachment or a 
statutory lien on an asset in the insolvency estate 
are entitled to separate satisfaction from the 
pledged asset in respect of their principal claim, 
interest and costs.

(2) The statutory lien of a landlord or lessor cannot 
be claimed in insolvency proceedings in respect 
of rent covering a period earlier than the last 
twelve months prior to commencement of the 
insolvency proceedings, or in respect of damages 
payable as a consequence of the termination of 
the lease by the insolvency administrator. The 
lien of the lessor of an agricultural property is not 
subject to this restriction in respect of rent.

Section 51 – Other Creditors Entitled to Separate 
Satisfaction
The following creditors have equivalent status to 
the creditors specified in section 50:
1. Creditors to whom the debtor has transferred 
ownership of a movable object or assigned a 
right as security for a claim;
2. Creditors who have a right of retention over an 
object because they have made improvements to 
the object, insofar as their claim arising from 
such improvement does not exceed the remain-
ing value of the improvement;
3. Creditors who have a right of retention under 
the Commercial Code [Handelsgesetzbuch];
4. The Federal Republic, Federal States, munici-
palities and associations of municipalities, inso-
far as objects subject to tax and customs duties 
serve as security for public charges and levies in 
accordance with statutory provisions.

Section 52 – Shortfall of Creditors Entitled to Separate 
Satisfaction
Creditors who are entitled to demand separate 
satisfaction are insolvency creditors if they also 
have a personal claim against the debtor. How-
ever, they are entitled to pro rata satisfaction out 
of the insolvency estate only to the extent that 
they waive the right to separate satisfaction or 
that separate satisfaction fails.

Section 53 – Preferential Creditors
The costs of the insolvency proceedings and the 
other preferential liabilities of the insolvency 
estate rank ahead of all other claims for settle-
ment out of the insolvency estate.

Section 54 – Costs of the Insolvency Proceedings
The costs of the insolvency proceedings are:
1. The court costs for the insolvency proceedings;

2. The remuneration and the expenses of the pre-
liminary insolvency administrator, the insolvency 
administrator and the members of the creditors’ 
committee.

Section 55 – Other Preferential Liabilities
(1) Preferential liabilities are further:

1. Liabilities that arise through the acts of the 
insolvency administrator or in any other way 
through the administration, realisation and dis-
tribution of the insolvency estate without form-
ing part of the costs of the insolvency 
proceedings;
2. Liabilities arising out of reciprocal contracts 
insofar as performance is demanded on behalf of 
the insolvency estate or if such a contract has to 
be performed after commencement of the insol-
vency proceedings;
3. Liabilities resulting from unjust enrichment of 
the insolvency estate.

(2) After commencement of the insolvency proceed-
ings, liabilities created by a preliminary insol-
vency administrator in whom power of disposal 
over the debtor’s assets has vested are deemed 
to be preferential liabilities. The same applies in 
respect of liabilities arising out of contracts for 
continuing obligations insofar as the preliminary 
insolvency administrator has claimed counter-
performance in respect of the assets adminis-
tered by him/her.

(3) If justified wage claims pass to the Federal Em-
ployment Agency [Bundesagentur für Arbeit] un-
der subsection (2), in accordance with section 169 
of the Third Book of the Code of Social Security 
Law [Drittes Sozialgesetzbuch], the Federal Employ-
ment Agency may claim these only as an insol-
vency creditor. Sentence 1 applies with the neces-
sary modifications in respect of the claims 
specified in section 175 (1) of the Third Book of the 
Code of Social Security Law [Drittes Sozialgesetz-
buch] insofar as these continue to exist against 
the debtor.

(4) After commencement of the insolvency proceed-
ings, tax liabilities of the insolvency debtor cre-
ated by a preliminary insolvency administrator or 
by the debtor with the consent of the prelimi-
nary insolvency administrator are deemed to be 
preferential liabilities.

Chapter Three – Insolvency Administrator. 
Creditors’ Representative Bodies 

Section 56 – Appointment of the Insolvency 
Administrator

(1) The individual appointed as insolvency adminis-
trator shall be a natural person chosen from 
among all those persons willing to undertake 
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insolvency administration work who is suitable 
in respect of the individual case, particularly ex-
perienced in business matters and independent 
of the creditors and of the debtor. Willingness to 
undertake insolvency administration work may 
be restricted to particular proceedings. The per-
son’s requisite independence shall not be 
 excluded merely by reason of the fact that the 
person 
1. has been proposed by the debtor or by a 
creditor; 
2. advised the debtor in general terms on the 
course of insolvency proceedings and their con-
sequences prior to the application for com-
mencement of insolvency proceedings.

(2) The insolvency administrator shall receive a cer-
tificate of appointment. When his/her office ter-
minates, he/she must return the certificate to 
the insolvency court.

Section 56a – Creditor Participation in Appointment 
of the Insolvency Administrator

(1) Prior to the appointment of the insolvency ad-
ministrator the preliminary creditors’ committee 
shall be given the opportunity to make represen-
tations concerning the criteria for the appoint-
ment and the person of the insolvency adminis-
trator unless this will clearly lead to a prejudicial 
change in the debtor’s financial position.

(2) The court may deviate from a unanimous recom-
mendation of the preliminary creditors’ commit-
tee on the person to be appointed as insolvency 
administrator only if the proposed person is not 
suitable for appointment. The court has to base 
its choice of insolvency administrator on the cri-
teria for the person of the insolvency administra-
tor decided by the preliminary creditors’ 
 committee.

(3) If, having regard to a prejudicial change in the 
debtor’s financial position, the court refrains 
from holding a hearing pursuant to subsection 
(1), at its first meeting the preliminary creditors’ 
committee may unanimously choose a different 
person to the person appointed as insolvency 
administrator.

Section 57 – Election of a Different Insolvency 
Administrator
At the first creditors’ meeting following the 
appointment of the insolvency administrator the 
creditors may choose a different person in his/
her place. The other person shall be elected if, in 
addition to the majority specified in section 76 
(2), the majority of the creditors voting also vote 
for such person. The court may refuse the 
appointment of the person elected only if this 
person is not suitable for appointment. Each 

insolvency creditor has the right of immediate 
appeal against the refusal.

Section 58 – Supervision by the Insolvency Court
(1) The insolvency administrator is subject to the su-

pervision of the insolvency court. The court may 
request that the insolvency administrator pro-
vide specific information or a status and man-
agement report at any time.

(2) If the insolvency administrator does not fulfil his/
her duties, following prior warning the court may 
impose a penalty payment on him/her. An indi-
vidual penalty payment may not exceed the sum 
of twenty-five thousand Euro. The insolvency ad-
ministrator has the right of immediate appeal 
against the decision imposing the penalty.

(3) Subsection (2) applies with the necessary modifi-
cations in relation to the enforcement of the ob-
ligation incumbent on a dismissed insolvency 
administrator to surrender possession of assets.

Section 59 – Dismissal of the Insolvency 
Administrator

(1) The insolvency court may remove the insolvency 
administrator from office for good cause. Such 
dismissal may occur ex officio or on application 
by the insolvency administrator, the creditors’ 
committee or the creditors’ meeting. The court 
shall hear the insolvency administrator prior to 
its decision.

(2) The insolvency administrator has the right of im-
mediate appeal against his/her dismissal. The 
insolvency administrator, the creditors’ commit-
tee or, if the application was lodged by the credi-
tors’ meeting, each insolvency creditor, has the 
right of immediate appeal against the refusal of 
the application.

Section 60 – Liability of the Insolvency Administrator
(1) The insolvency administrator shall be liable for 

damages to all parties to the proceedings if he/
she intentionally or negligently breaches the du-
ties incumbent upon him/her under this Code. In 
carrying out his/her duties he/she shall exercise 
the due care of a prudent and conscientious in-
solvency administrator.

(2) If the insolvency administrator has to utilise em-
ployees of the debtor within the scope of their 
previous activities in order to fulfil the duties in-
cumbent upon him/her and these employees are 
not clearly unsuitable in this regard, the insol-
vency administrator shall not be responsible for 
any fault on the part of such persons pursuant to 
section 278 of the Civil Code [Bürgerliches Gesetz-
buch] but shall be responsible only for their su-
pervision and for decisions of particular 
importance.
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InsOSection 61 – Failure to Settle Preferential Liabilities
If a preferential liability created as a result of a 
legal act by the insolvency administrator cannot 
be settled in full out of the insolvency estate, the 
insolvency administrator shall be liable in dam-
ages to the preferential creditor. This shall not 
apply if the insolvency administrator could not 
have known at the time the liability was created 
that the insolvency estate would probably be 
insufficient to meet the liability in question.

Section 62 – Limitation Period
The time-barring of the right to claim damages 
arising from a breach of duty on the part of the 
insolvency administrator is governed by the pro-
visions on the standard limitation period under 
the Civil Code [Bürgerliches Gesetzbuch]. The 
claim shall become time-barred at the latest 
three years from the date of termination of the 
insolvency proceedings or from the date on 
which the order discontinuing the proceedings 
became final. Sentence 2 applies to breaches of 
duty committed in relation to subsequent distri-
bution (section 203) or supervision of insolvency 
plan implementation (section 260) subject to the 
proviso that implementation of the subsequent 
distribution or termination of supervision takes 
the place of termination of the insolvency 
proceedings.

Section 63 – Remuneration of the Insolvency 
Administrator

(1) The insolvency administrator is entitled to remu-
neration for the execution of his/her office and to 
reimbursement of reasonable expenses. The 
standard rate of remuneration is calculated on the 
basis of the value of the insolvency estate at the 
date of termination of the insolvency proceedings. 
Account shall be taken of the scope and complex-
ity of the administrator’s execution of office by 
means of derogations from the standard rate.

(2) If the costs of the proceedings are deferred in ac-
cordance with section 4a, the insolvency adminis-
trator has a claim against the public treasury for 
his/her remuneration and expenses insofar as the 
insolvency estate is insufficient to cover these.

(3)  The services of the preliminary insolvency admin-
istrator are remunerated separately. He/she gen-
erally receives 25 per cent of the insolvency ad-
ministrator’s remuneration calculated on the 
basis of the assets which are included within the 
scope of his/her services during the preliminary 
insolvency proceedings. The relevant date for de-
termining the value is the date on which prelimi-
nary insolvency administration ends, or the date 
with effect from which the asset is no longer 
subject to preliminary insolvency administration. 

If the difference between the actual value of the 
calculation basis for the remuneration and the 
determined value of the remuneration exceeds 
20 per cent, the court may amend the order con-
cerning the preliminary insolvency administra-
tor’s remuneration up until the decision on the 
insolvency administrator’s remuneration be-
comes final.

Section 64 – Insolvency Court’s Power to Fix 
 Remuneration

(1) The insolvency court shall fix the insolvency ad-
ministrator’s remuneration and reimbursement 
of his/her expenses by order.

(2) The order must be published and served sepa-
rately on the insolvency administrator, the debtor 
and, if a creditors’ committee has been appointed, 
on the members of the committee. The amounts 
fixed shall not be published; the public announce-
ment shall make reference to the fact that the full 
order may be inspected at the court registry.

(3) The insolvency administrator, the debtor and 
each insolvency creditor has the right of immedi-
ate appeal against the order. Section 567 (2) of 
the Code of Civil Procedure [Zivilprozessordnung] 
applies with the necessary modifications.

Section 65 – Power to Issue Statutory Orders
The Federal Ministry of Justice and Consumer 
Protection is authorised to issue detailed regula-
tions concerning the remuneration and reim-
bursement of expenses of preliminary insolvency 
administrators and insolvency administrators 
and the relevant procedure for this by statutory 
order.

Section 66 – Presentation of Accounts
(1) Upon termination of his/her office, the insol-

vency administrator shall present accounts to a 
creditors’ meeting. A different arrangement may 
be agreed in the insolvency plan.

(2) The insolvency court shall examine the adminis-
trator’s final accounts prior to the creditors’ 
meeting. It shall present the final accounts and 
supporting documents together with a state-
ment concerning its review of the accounts and 
any comments by the creditors’ committee, if 
one has been appointed, for inspection by the 

Commentary:
Section 22a (1) InO was amended with effect 
from 23 July 2015 by Article 8 of the Account-
ing Directive Implementation Act [Bilanz-
richtlinie-Umsetzungsgesetz, BilRUG] of 17 July 
2015 (Federal Law Gazette I, page 1245). 
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parties; the court may set a time limit for the 
creditors’ committee to make its representations. 
The period between the presentation of the doc-
uments and the date of the creditors’ meeting 
shall amount to at least one week.

(3) The creditors’ meeting may request the adminis-
trator to present interim accounts on specified 
dates during the proceedings. Subsections (1) and 
(2) shall apply with the necessary modifications.

Section 67 – Establishment of the Creditors’ Committee
(1) Prior to the first creditors’ meeting the insolvency 

court may establish a creditors’ committee.
(2) The creditors entitled to separate satisfaction, 

the insolvency creditors with the largest claims 
and the minor creditors shall be represented on 
the creditors’ committee. The committee should 
include a representative of the employees.

(3) Persons who are not creditors may also be ap-
pointed as members of the creditors’ committee.

Section 68 – Election of Different Members
(1) The creditors’ meeting decides whether a credi-

tors’ committee should be established. If the in-
solvency court has already established a credi-
tors’ committee, the creditors’ meeting decides 
whether the committee should be retained.

(2) The creditors’ meeting may vote to dismiss the 
members appointed by the insolvency court and 
elect other or additional members of the credi-
tors’ committee.

Section 69 – Duties of the Creditors’ Committee
The members of the creditors’ committee shall 
support and supervise the insolvency administra-
tor in the execution of his/her office. They shall 
keep themselves informed about the progress of 
business and have the books and business 
records inspected and the monetary transactions 
and cash assets examined.

Section 70 – Dismissal
The insolvency court may dismiss a member of 
the creditors’ committee for good cause. Dis-
missal may take place ex officio, on application 
by the relevant member of the creditors’ commit-
tee or on application by the creditors’ meeting. 
The member of the creditors’ committee must be 
heard by the court before it issues its decision; 
the member has the right of immediate appeal 
against the decision.

Section 71 – Liability of Members of the Creditors’ 
Committee
The members of the creditors’ committee shall 
be liable in damages to the creditors entitled to 
separate satisfaction and the insolvency 

creditors if they intentionally or negligently 
breach the duties incumbent upon them under 
this Code. Section 62 applies with the necessary 
modifications.

Section 72 – Resolutions of the Creditors’ Committee
A resolution of the creditors’ committee is valid if 
a majority of the members participated in the 
adoption of the resolution and the resolution 
was passed by a majority of the votes cast.

Section 73 – Remuneration of Members of the Creditors’ 
Committee

(1) The members of the creditors’ committee are en-
titled to remuneration for their services and to 
reimbursement of reasonable expenses. Account 
shall be taken of the expenditure of time in-
volved and the scope of activities performed.

(2) Section 63 (2) and sections 64 and 65 apply with 
the necessary modifications.

Section 74 – Convening the Creditors’ Meeting
(1) The creditors’ meeting is convened by the insol-

vency court. All creditors entitled to separate sat-
isfaction, all insolvency creditors, the insolvency 
administrator, the members of the creditors’ 
committee and the debtor are entitled to attend 
the meeting.

(2) The time, place and agenda of the creditors’ meet-
ing shall be published. Publication is not required if 
a creditors’ meeting adjourns negotiations.

Section 75 – Application to Convene a Creditors’ 
Meeting

(1) A creditors’ meeting shall be convened if this is 
requested by:
1. the insolvency administrator;
2. the creditors’ committee;
3. at least five creditors entitled to separate satis-
faction or non-subordinated insolvency creditors 
whose rights to separate satisfaction and claims 
are assessed by the insolvency court as together 
reaching one fifth of the total resulting from the 
value of all rights to separate satisfaction and the 
amounts of the claims of all non-subordinated 
insolvency creditors;
4. one or more creditors entitled to separate sat-
isfaction or non-subordinated insolvency credi-
tors whose rights to separate satisfaction and 
claims are assessed by the court as reaching 
two fifths of the total specified in number 3 
above.

(2) The period between receipt of the application 
and the date of the creditors’ meeting should 
amount to no more than three weeks.
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InsO(3) If the court refuses to convene a creditors’ meet-
ing, the applicant has the right of immediate ap-
peal against the refusal.

Section 76 – Resolutions of the Creditors’ Meeting
(1) The creditors’ meeting is chaired by the insol-

vency court.
(2) A resolution of the creditors’ meeting is passed 

if the total of the amounts of the claims of the 
creditors voting in favour of the resolution 
amounts to more than half of the total of the 
amounts of the claims of the creditors voting; in 
the case of creditors entitled to separate satis-
faction to whom the debtor is not personally li-
able, the value of the right to separate satisfac-
tion takes the place of the amount of the claim.

Section 77 – Determination of Voting Rights
(1) Claims which have been filed, and which are not 

disputed either by the insolvency administrator 
or by a creditor entitled to vote, confer entitle-
ment to a voting right. Subordinated creditors 
are not entitled to vote.

(2) Creditors whose claims are disputed are entitled 
to vote insofar as this is agreed at the creditors’ 
meeting by the administrator and the creditors 
entitled to vote who are present at the creditors’ 
meeting. If no agreement is reached, the insol-
vency court shall decide the matter. The court may 
vary its decision on application by the administra-
tor or a creditor present at the creditors’ meeting.

(3) Subsection (2) applies with the necessary modifi-
cations to
1. creditors with claims subject to a condition 
precedent;
2. creditors entitled to separate satisfaction.

Section 78 – Cancellation of a Resolution of the 
Creditors’ Meeting

(1) If a resolution of the creditors’ meeting is con-
trary to the common interest of the insolvency 
creditors, the insolvency court shall cancel the 
resolution if requested to do so at the creditors’ 
meeting by a creditor entitled to separate satis-
faction, a non-subordinated creditor or the insol-
vency administrator.

(2) Cancellation of the resolution shall be published. 
Each creditor entitled to separate satisfaction 
and each non-subordinated creditor has the right 
of immediate appeal against the cancellation. 
The applicant has the right of immediate appeal 
against the refusal of an application for cancella-
tion of a resolution.

Section 79 – Provision of Information to the Creditors’ 
Meeting
The creditors’ meeting is entitled to request spe-
cific information and a status and management 
report from the insolvency administrator. If a cred-
itors’ committee has not been appointed, the cred-
itors’ meeting may have the insolvency adminis-
trator’s monetary transactions and cash assets 
examined.

Part Three – Effects of Commencement of 
Insolvency Proceedings

Chapter One – General Effects

Section 80 – Transfer of Right of Management and 
Right of Disposal

(1) As a result of commencement of insolvency pro-
ceedings the right of the debtor to manage and 
dispose of the assets of the insolvency estate 
vests in the insolvency administrator.

(2) An existing prohibition of disposal imposed on 
the debtor that is only intended to protect par-
ticular persons (sections 135 and 136 of the Civil 
Code [Bürgerliches Gesetzbuch]) is of no effect in 
the proceedings. The provisions regulating the ef-
fects of an attachment or a seizure by way of 
compulsory enforcement remain unaffected.

Section 81 – Disposals by the Debtor
(1) If the debtor has disposed of an asset in the in-

solvency estate after commencement of the in-
solvency proceedings, the disposal is ineffective. 
Sections 892 and 893 of the Civil Code [Bürgerli-
ches Gesetzbuch], sections 16 and 17 of the Act 
Governing Rights in Registered Ships and Ships 
under Construction [Gesetz über Rechte an 
eingetragenen Schiffen und Schiffsbauwerken] 
and sections 16 and 17 of the Act Governing 
Rights in Aircraft [Gesetz über Rechte an Luft-
fahrzeugen] remain unaffected. The considera-
tion shall be refunded to the other party out of 
the insolvency estate to the extent that the insol-
vency estate is thereby enriched.

(2) Subsection (1) applies to a disposal of future 
claims to emoluments due to the debtor under a 
service contract, or to recurring emoluments re-
placing them, insofar as the disposal also affects 
emoluments for the period after termination of 
the insolvency proceedings. The right of the 
debtor to assign these emoluments to a trustee 
for the purpose of the collective satisfaction of 
the insolvency creditors remains unaffected.

(3) If the debtor has made a disposal on the day on 
which proceedings are commenced, it shall be 
presumed that the disposal was made after the 
commencement of proceedings. A disposal by 
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the debtor of financial collateral within the mean-
ing of section 1 (17) of the Banking Act [Kredit-
wesengesetz] after commencement of proceed-
ings is effective notwithstanding sections 129 to 
147 if it takes place on the day of commencement 
of proceedings and the other party proves that it 
was neither aware nor should have been aware of 
the commencement of proceedings.

Section 82 – Performance in Favour of the Debtor
If the debtor receives performance in settlement 
of a liability after commencement of insolvency 
proceedings, although the liability was to be set-
tled to the credit of the insolvency estate, the 
performing party shall be discharged of liability if 
it was unaware of the commencement of pro-
ceedings at the time of its performance. If perfor-
mance was effected prior to publication of the 
order for commencement of proceedings, it shall 
be presumed that the said party was unaware of 
the commencement of proceedings.

Section 83 – Inheritance. Continued Community of 
Property

(1)  If an inheritance or legacy has accrued to the 
debtor prior to commencement of insolvency 
proceedings, or if this occurs during the proceed-
ings, the debtor alone is entitled to accept or re-
nounce such inheritance or legacy. The same ap-
plies in relation to the rejection of continued 
community of property.

(2)  If the debtor is a prior heir, the insolvency adminis-
trator may not dispose of the assets of the inherit-
ance if the disposal would be ineffective with re-
spect to the subsequent heir pursuant to section 
2115 of the Civil Code [Bürgerliches Gesetzbuch] in 
the event of subsequent succession occurring.

Section 84 – Windingup of a Company or 
Coownership

(1)  If co-ownership by defined shares, other co-own-
ership or a company without legal personality 
exists between the debtor and third parties, the 
division or other winding-up shall take place out-
side the insolvency proceedings. The third parties 
may claim separate satisfaction from the debt-
or’s share as so determined in respect of claims 
arising out of the legal relationship.

(2) In the case of co-ownership by defined shares, an 
agreement which excludes the right to demand 
the cancellation of co-ownership in perpetuity or 
temporarily, or which designates a period of notice, 
is of no effect in the proceedings. The same shall 
apply to a clause with this content in a testator’s 
will in respect of the co-ownership of his/her heirs 
and to a corresponding agreement by the 
co-heirs.

Section 85 – Resumption of Court Proceedings as 
Claimant

(1) Court proceedings in which the debtor is claim-
ant pending at the time of commencement of 
insolvency proceedings and affecting the assets 
of the insolvency estate may be resumed by the 
insolvency administrator with their existing sta-
tus. If the insolvency administrator delays in re-
suming the proceedings, section 239 (2) to (4) of 
the Code of Civil Procedure [Zivilprozessordnung] 
shall apply with the necessary modifications.

(2) If the administrator refuses to resume the pro-
ceedings, both the debtor and the defendant 
may resume the proceedings.

Section 86 – Resumption of Particular Court Proceed
ings as Defendant

(1) Court proceedings pending against the debtor at 
the time of commencement of insolvency pro-
ceedings may be resumed both by the insolvency 
administrator and by the opposing party if they 
affect:
1. the segregation of an asset from the insolvency 
estate;
2. separate satisfaction or
3. a preferential liability.

(2) If the insolvency administrator acknowledges the 
claim immediately, the opposing party may only 
claim reimbursement of the costs of the court 
proceedings as an insolvency creditor.

Section 87 – Claims of the Insolvency Creditors
The insolvency creditors may only pursue their 
claims in accordance with the provisions govern-
ing insolvency proceedings.

Section 88 – Enforcement Prior to Commencement of 
Insolvency Proceedings

(1) If an insolvency creditor has obtained a security 
over the debtor’s assets which constitute the in-
solvency estate during the month prior to the ap-
plication for commencement of insolvency pro-
ceedings or after the application has been lodged 
by compulsory enforcement, this security be-
comes ineffective when insolvency proceedings 
are commenced.

(2)  The period specified in subsection (1) amounts to 
three months if consumer insolvency proceed-
ings pursuant to section 304 are commenced.

Section 89 – Prohibition of Enforcement 
(1) During insolvency proceedings compulsory en-

forcement on behalf of individual insolvency 
creditors is not permitted against the insolvency 
estate or the other assets of the debtor.

(2) During insolvency proceedings compulsory en-
forcement against future claims to emoluments 
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InsOdue to the debtor under a service contract, or to 
recurring emoluments replacing them, is not per-
mitted, including on behalf of creditors who are 
not insolvency creditors. This does not apply to 
compulsory enforcement for a maintenance 
claim or for a claim based on an intentional tort 
against the part of the emoluments which is not 
subject to attachment on behalf of other 
creditors.

(3) The insolvency court shall decide on any objec-
tions raised against the admissibility of compul-
sory enforcement on the basis of subsections (1) 
and (2). The court may issue an interim order 
prior to its decision; it may, in particular, order the 
temporary suspension of compulsory enforce-
ment with or without the condition of provision 
of security or that compulsory enforcement may 
only be continued subject to the provision of 
security.

Section 90 – Prohibition of Enforcement in Relation 
to Preferential Liabilities

(1) Compulsory enforcement in respect of preferen-
tial liabilities not resulting from legal acts by the 
insolvency administrator is not permitted for a 
period of six months from the date of com-
mencement of insolvency proceedings.

(2) The following liabilities are not regarded as such 
preferential liabilities:
1. liabilities arising out of a reciprocal contract 
which the administrator has opted to perform;
2. liabilities arising out of a contract for continu-
ing obligations for the period after the first date 
on which the administrator could have termi-
nated the contract;
3. liabilities arising out of a contract for continu-
ing obligations insofar as the administrator 
claims counter-performance on behalf of the 
insolvency estate.

Section 91 – Exclusion of Other Acquisition of Rights
(1) After commencement of insolvency proceedings, 

rights in the assets of the insolvency estate can-
not be validly acquired even if such acquisition is 
not based on a disposal by the debtor or compul-
sory enforcement on behalf of an insolvency 
creditor.

(2) Sections 878, 892 and 893 of the Civil Code 
[Bürgerliches Gesetzbuch], section 3 (3) and sec-
tions 16 and 17 of the Act Governing Rights in 
Registered Ships and Ships under Construction 
[Gesetz über Rechte an eingetragenen Schiffen 
und Schiffsbauwerken], section 5 (3) and sections 
16 and 17 of the Act Governing Rights in Aircraft 
[Gesetz über Rechte an Luftfahrzeugen] and sec-
tion 20 (3) of the Maritime Distribution 

Regulations [Schiffahrtsrechtliche Verteilungsord-
nung] remain unaffected.

Section 92 – Collective Loss
Claims of the insolvency creditors for compensa-
tion for loss suffered collectively by these insol-
vency creditors as a result of a reduction in the 
value of the assets of the insolvency estate 
before or after commencement of insolvency 
proceedings (collective loss) may be asserted 
during the insolvency proceedings only by the 
insolvency administrator. If such claims are 
directed against the administrator, they may be 
asserted only by a newly appointed insolvency 
administrator.

Section 93 – Personal Liability of Partners
If insolvency proceedings are commenced in 
respect of the assets of a company without legal 
personality or a partnership limited by shares, 
the personal liability of a partner for the liabili-
ties of the company or partnership may be 
claimed during insolvency proceedings only by 
the insolvency administrator.

Section 94 – Maintenance of a Setoff Position
If, at the time when insolvency proceedings are 
commenced, an insolvency creditor has a right of 
set-off by operation of law or on the basis of an 
agreement, this right is unaffected by the 
proceedings.

Section 95 – Acquisition of a Setoff Position during 
the Proceedings

(1) If, at the time when insolvency proceedings are 
commenced, one or more of the claims to be set 
off are still subject to a condition precedent or 
are not due, or if the claims are not yet based on 
performance of an equivalent nature, set-off can 
only occur once the prerequisites for set-off are 
met. Sections 41 and 45 shall not apply. Set-off is 
excluded if the claim against which set-off is to 
be exercised becomes unconditional and due be-
fore set-off can occur.

(2) Set-off shall not be excluded by reason of the fact 
that the claims are expressed in different curren-
cies or units of account if these currencies or 
units of account are freely exchangeable at the 
place of payment of the claim against which set-
off is to be exercised. The conversion shall be 
made on the basis of the exchange rate effective 
for this place at the time of receipt of the set-off 
declaration.

Section 96 – Inadmissibility of Setoff
(1) Set-off is inadmissible if
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1. an insolvency creditor has become indebted to 
the insolvency estate only after commencement 
of insolvency proceedings;
2. an insolvency creditor has acquired its claim 
from another creditor only after commencement 
of insolvency proceedings;
3. an insolvency creditor has acquired the oppor-
tunity to set off a claim through an avoidable 
legal act;
4. a creditor whose claim is to be satisfied from 
the debtor’s free assets is indebted to the insol-
vency estate.

(2) Subsection (1) and also section 95 (1) sentence 3 
shall not prevent the disposal of financial collat-
eral within the meaning of section 1 (17) of the 
Banking Act [Kreditwesengesetz] or the settle-
ment of claims and performance under payment 
orders, orders between payment service provid-
ers or intermediaries or orders for the transfer of 
securities brought into systems pursuant to sec-
tion 1 (16) of the Banking Act [Kreditwesengesetz] 
which serves to implement such contracts, pro-
vided settlement occurs at the latest on the day 
of commencement of insolvency proceedings; if 
the other party is a system operator or a partici-
pant in the system the day of commencement of 
insolvency proceedings shall be determined in 
accordance with the meaning of business day in 
section 1 (16b) of the Banking Act [Kreditwesen- 
gesetz].

Section 97 – Debtor’s Obligation to Disclose Informa
tion and to Cooperate

(1) The debtor must disclose information regarding 
all circumstances relevant to the insolvency pro-
ceedings to the insolvency court, the insolvency 
administrator, the creditors’ committee and, if 
ordered to do so by the court, the creditors’ 
meeting. The debtor shall also disclose any facts 
which may result in a prosecution for the com-
mission of a criminal offence or an administra-
tive offence. However, any information disclosed 
by the debtor in accordance with the obligation 
under subsection (1) shall be used against the 
debtor or any relative of the debtor specified in 
section 52 (1) of the Code of Criminal Procedure 
[Strafprozessordnung] in criminal proceedings or 
in proceedings under the Act on Breaches of Ad-
ministrative Regulations [Gesetz über Ordnungs-
widrigkeiten] only with the debtor’s consent.

(2) The debtor must support the administrator in 
the performance of his/her duties.

(3) On the order of the court the debtor has to be 
available at any time to fulfil his/her obligations 
of disclosure and co-operation. The debtor must 
refrain from all acts adversely affecting the per-
formance of these obligations.

Section 98 – Enforcement of the Debtor’s Obligations
(1) If considered necessary by the insolvency court 

for obtaining truthful testimony, the insolvency 
court shall order the debtor to affirm for the re-
cord in an affidavit that to the best of his/her 
knowledge and belief the information requested 
of him/her which he/she has provided is accurate 
and complete. Sections 478 to 480 and 483 of the 
Code of Civil Procedure [Zivilprozessordnung] ap-
ply with the necessary modifications.

(2) The court may order the debtor’s compulsory at-
tendance and order the debtor to be detained 
after the hearing
1. if the debtor refuses to disclose information or 
to provide an affidavit or to co-operate in relation 
to the performance of the insolvency administra-
tor’s duties;
2. if the debtor attempts to evade the fulfilment 
of his/her obligations of disclosure and coopera-
tion, in particular by making preparations to 
abscond; or
3. if this is necessary to prevent acts by the debtor 
adversely affecting the performance of his/her 
obligations of disclosure and co-operation, in 
particular to secure the insolvency estate.

(3) Sections 904 to 906, 909, 910 and 913 of the 
Code of Civil Procedure [Zivilprozessordnung] ap-
ply to the detention order with the necessary 
modifications. The arrest warrant shall be can-
celled by the court ex officio as soon as the pre-
requisites for the detention order are no longer 
present. There is a right of immediate appeal 
against the detention order and against the dis-
missal of an application for cancellation of the 
arrest warrant on the grounds that the prerequi-
sites for detention have ceased to exist.

Section 99 – Postal Redirection Order
(1) On application by the insolvency administrator or 

ex officio, the insolvency court shall order in a 
substantiated decision that the companies speci-
fied in the order redirect all or specific parts of 
the mail for the debtor to the insolvency admin-
istrator if such a measure appears to be neces-
sary in order to investigate or prevent legal acts 
by the debtor which are prejudicial to the credi-
tors. The order shall be issued after the debtor 
has been heard, provided this will not jeopardise 
the objective of the order due to the particular 
circumstances of the individual case. If the order 
is issued without the debtor being heard before-
hand, this shall be substantiated separately in 
the decision and the hearing shall take place 
without delay thereafter.

(2) The insolvency administrator is entitled to open 
the mail which is redirected to him/her. Commu-
nications which are unrelated to the insolvency 
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InsOestate must be forwarded to the debtor without 
delay. The remaining mail may be inspected by 
the debtor.

(3) The debtor has the right of immediate appeal 
against the postal redirection order. The court 
shall revoke the order after hearing the insol-
vency administrator if the prerequisites for it 
cease to exist.

Section 100 – Maintenance out of the Insolvency 
Estate

(1) The creditors’ meeting decides whether and to 
what extent the debtor and his/her family 
should be granted maintenance out of the insol-
vency estate.

(2) Until the creditors’ meeting has reached its deci-
sion the insolvency administrator may, with the 
consent of the creditors’ committee if one has 
been appointed, grant the debtor the necessary 
maintenance. Maintenance may be granted in 
the same manner to the debtor’s minor unmar-
ried children, spouse, former spouse, civil partner 
or former civil partner and to the other parent of 
his/her child in respect of the entitlement under 
sections 1615l and 1615n of the Civil Code [Bürger-
liches Gesetzbuch].

Section 101 – Members of the Representative Body. 
Employees

(1) If the debtor is not a natural person, sections 97 
to 99 apply with the necessary modifications to 
the members of the debtor’s representative or 
supervisory body and to the debtor’s general 
partners with the power of representation. In ad-
dition, section 97 (1) and section 98 apply with the 
necessary modifications to persons who resigned 
from a position specified in sentence 1 not more 
than two years prior to the application for com-
mencement of insolvency proceedings; if the 
debtor does not have any representatives, this 
shall also apply to the parties holding a participat-
ing interest in the debtor. Section 100 applies with 
the necessary modifications to the debtor’s gen-
eral partners with the power of representation.

(2) Section 97(1) sentence 1 applies with the neces-
sary modifications to employees and former em-
ployees of the debtor insofar as they left the 
debtor’s employment not more than two years 
prior to the application for commencement of in-
solvency proceedings.

(3) If the persons specified in subsections (1) and (2) 
do not comply with their obligations of disclo-
sure and co-operation, they may be ordered to 
bear the costs of the proceedings if the applica-
tion for commencement of insolvency proceed-
ings is rejected.

Section 102 – Restriction of a Basic Right
The basic right to the privacy of correspondence, 
posts and telecommunications (Article 10 of the 
Basic Law [Grundgesetz]) is restricted by section 
21 (2) No. 4 and sections 99 and 101 (1) sentence 1.

Chapter Two – Performance of Transactions. 
Cooperation of the Works Council

Section 103 – Insolvency Administrator’s Right of 
Choice

(1) If a reciprocal contract has not been performed or 
has not been fully performed by the debtor and 
the other party at the time when insolvency pro-
ceedings are commenced, the insolvency admin-
istrator may perform the contract in place of the 
debtor and demand performance from the other 
party.

(2) If the administrator refuses to perform the con-
tract, the other party may assert a claim for non-
performance only as an insolvency creditor. If the 
other party requests that the insolvency adminis-
trator exercise his/her right of choice, the admin-
istrator must declare without delay whether or 
not he/she wishes to demand performance of 
the contract. If he/she fails to do so, he/she can-
not insist on performance.

Section 104 – Fixed Term Transactions. Financial 
Services

(1) If a precise delivery date or period was agreed for 
goods with a market or exchange price and the 
date or expiry of the period occurs only after the 
commencement of insolvency proceedings, per-
formance of the contract cannot be claimed; only 
a claim for non-performance can be asserted.

(2) If a specific date or period was agreed for finan-
cial services with a market or exchange price and 
the date or expiry of the period occurs only after 
the commencement of insolvency proceedings, 
performance of the contract cannot be claimed; 
only a claim for non-performance can be as-
serted. Financial services include, in particular, 
the following:
1. the delivery of precious metals;
2. the delivery of securities or similar rights, pro-
vided the acquisition of a participating interest 
in a company is not intended to create a durable 
link to this company;
3. cash payments to be made in foreign currency 
or in a unit of account;
4. cash payments, the amount of which is deter-
mined directly or indirectly by means of the 
exchange rate of a foreign currency or unit of 
account, the interest rate on claims or the price of 
other goods or services;
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5. options and other rights to deliveries or cash 
payments within the meaning of numbers 1 to 4;
6. financial collateral arrangements within the 
meaning of section 1 (17) of the Banking Act 
[Kreditwesengesetz].
If transactions for financial services are com-
bined in a master agreement in which agree-
ment is reached that, if a ground for insolvency 
exists, it can only be terminated in its entirety, all 
these individual transactions shall be regarded as 
a single reciprocal contract for the purpose of 
sections 103 and 104.

(3) The claim for non-performance is based on the 
difference between the agreed price and the 
market or exchange price applicable at the place 
of performance for a contract with the agreed 
fulfilment date on a date agreed by the parties, 
but no later than on the fifth business day after 
commencement of insolvency proceedings. If the 
parties do not reach agreement, the second busi-
ness day after commencement of insolvency pro-
ceedings shall be applicable. The other party may 
assert such a claim only as an insolvency 
creditor.

Section 105 – Divisible Performance
If the performance owed under a contract is 
divisible and the other party has already partially 
provided the performance due by it at the time 
of commencement of insolvency proceedings, 
this party is an insolvency creditor for the 
amount of its claim to counter-performance cor-
responding to the partial performance, even if 
the insolvency administrator demands perfor-
mance in relation to the performance still out-
standing. The other party is not entitled to claim 
the return of any partial performance that 
passed into the debtor’s assets prior to com-
mencement of proceedings from the insolvency 
estate on the grounds of non-performance of its 
claim to counter-performance.

Section 106 – Priority Notice
(1) If a priority notice is registered in the Land Regis-

ter to secure a claim for the grant or cancellation 
of a right in a plot of land belonging to the 
debtor or in a right registered for the debtor or to 
secure a claim for amendment of the content or 
the ranking of such a right, the creditor may de-
mand satisfaction of its claim out of the insol-
vency estate. This shall also apply if the debtor 
assumed additional obligations towards the 
creditor and these have not been fulfilled or have 
not been fulfilled in their entirety.

(2)  Subsection (1) applies with the necessary modifi-
cations to a priority notice registered in the Reg-

ister of Ships, Register of Ships under Construc-
tion or Register of Liens on Aircraft.

Section 107 – Retention of Title
(1) If the debtor sold a movable item subject to re-

tention of title and transferred possession to the 
purchaser prior to commencement of insolvency 
proceedings, the purchaser may demand perfor-
mance of the purchase contract. This shall also 
apply if the debtor assumed additional obliga-
tions towards the purchaser and these have not 
been fulfilled or have not been fulfilled in their 
entirety.

(2) If the debtor purchased a movable item subject 
to retention of title and acquired possession of 
the item from the seller prior to commencement 
of insolvency proceedings, the insolvency admin-
istrator who has been requested by the seller to 
exercise his/her right of choice does not have to 
make his/her declaration pursuant to section 103 
(2) sentence 2 until immediately after the report 
meeting. This shall not apply if a significant re-
duction in the value of the item can be expected 
during the period up to the report meeting and if 
the creditor has informed the insolvency admin-
istrator of this circumstance.

Section 108 – Continuation of Particular Contractual 
Obligations

(1) Tenancies and leases entered into by the debtor 
in relation to immovable property or premises 
and also service contracts entered into by the 
debtor shall continue to exist with effect for the 
insolvency estate. This shall also apply to tenan-
cies and leases which the debtor entered into as 
landlord or lessor relating to other assets which 
have been assigned by way of security to a third 
party who financed their acquisition or 
production.

(2) A loan agreement entered into by the debtor as 
lender shall continue to exist with effect for the 
insolvency estate insofar as the object owed has 
been made available to the borrower.

(3) Claims for the period prior to commencement of 
insolvency proceedings may be asserted by the 
other party only as an insolvency creditor.

Section 109 – Debtor as Tenant or Lessee
(1) A tenancy or lease entered into by the debtor in 

relation to immovable property or premises as 
tenant or lessee may be terminated by the insol-
vency administrator irrespective of the agreed 
contractual term or an agreed exclusion of the 
ordinary right of termination; the notice period 
shall amount to three months to the end of a 
month unless a shorter notice period is applica-
ble. If the subject matter of the tenancy is the 
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InsOdebtor’s dwelling house, termination shall be re-
placed by the right of the insolvency administra-
tor to declare that claims which become due af-
ter the expiry of the period specified in sentence 
1 cannot be asserted in the insolvency proceed-
ings. If the administrator effects termination pur-
suant to sentence 1 or if he/she makes a declara-
tion pursuant to sentence 2, the other party may 
claim damages as an insolvency creditor in re-
spect of the premature termination of the con-
tractual relationship or in respect of the conse-
quences of the declaration.

(2) If the debtor had not yet taken possession of the 
immovable property or premises at the time of 
commencement of insolvency proceedings, both 
the insolvency administrator and the other party 
may withdraw from the contract. If the insol-
vency administrator withdraws from the con-
tract, the other party may claim damages as an 
insolvency creditor in respect of the premature 
termination of the contractual relationship. Each 
party must notify the other party on request 
within two weeks as to whether it wishes to 
withdraw from the contract; if the party in ques-
tion fails to do so, such party loses the right to 
withdraw from the contract.

Section 110 – Debtor as Landlord or Lessor 
(1) If the debtor, as landlord or lessor of immovable 

property or premises, disposed of future claims 
for rent prior to commencement of insolvency 
proceedings, this disposal shall be effective only 
insofar as it relates to the rent for the calendar 
month during which insolvency proceedings are 
commenced. If insolvency proceedings are com-
menced after the fifteenth day of a month, the 
disposal shall be effective also in respect of the 
following calendar month.

(2) A disposal within the meaning of subsection (1) 
includes, in particular, the collection of rent. A 
disposal effected by means of compulsory en-
forcement shall be equivalent to an act disposing 
of a right.

(3) The tenant or lessee may set off a claim held 
against the debtor against the claim for rent for 
the period specified in subsection (1). Sections 95 
and 96 Nos 2 to 4 remain unaffected.

Section 111 – Sale of Let or Leased Property 
If the insolvency administrator sells immovable 
property or premises let or leased by the debtor 
and the acquirer takes over the tenancy or lease 
agreement in place of the debtor, the acquirer 
may terminate the tenancy or lease agreement 
subject to the statutory notice period. Termina-
tion can be effected only as of the earliest per-
mitted date. 

Section 112 – Prohibition of Termination
After the application for commencement of 
insolvency proceedings has been lodged, a ten-
ancy or lease agreement which the debtor 
entered into as tenant or lessee cannot be termi-
nated by the other party on the grounds of: 
1. default in the payment of rent  arising prior to 
the application for commence ment of insolvency 
proceedings;
2. deterioration in the debtor’s financial 
circumstances.

Section 113 – Termination of a Service Contract
A service contract under which the debtor is enti-
tled to services may be terminated by the insol-
vency administrator and by the other party irre-
spective of the agreed term of the contract and 
the agreed exclusion of the ordinary right of ter-
mination. The notice period shall amount to 
three months to the end of a month unless a 
shorter notice period is applicable. If the insol-
vency administrator terminates the contract, the 
other party may claim compensation as an insol-
vency creditor for the premature termination of 
the service contract.

Section 114 (repealed)

Section 115 – Extinguishment of Mandates
(1) A mandate issued by the debtor relating to the 

assets of the insolvency estate is extinguished 
upon commencement of insolvency proceed-
ings.

(2) If suspension of the mandate represents a risk, 
the mandated party shall continue to handle the 
transferred business until the insolvency admin-
istrator is able to take care of the business him-
self/herself. The mandate shall be deemed to 
continue to this extent. The mandated party is a 
preferential creditor in respect of the claims to 
reimbursement arising from this continuation of 
the mandate.

(3) If the mandated party is unaware of the com-
mencement of insolvency proceedings through 
no fault on its part, the mandate shall be deemed 
to continue to its benefit. The mandated party is 
an insolvency creditor in respect of the claims to 
reimbursement arising from this continuation of 
the mandate.

Section 116 – Extinguishment of Business Manage
ment Contracts
If anyone is obliged under a service contract or a 
contract for work to manage a business for the 
debtor, section 115 shall apply with the necessary 
modifications. The provisions regulating reim-
bursement claims arising from the continuation 
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of the business management contract shall also 
apply in respect of remuneration claims. Sen-
tence 1 does not apply to payment orders, orders 
between payment service providers or intermedi-
aries or orders for the transfer of securities; these 
shall continue to apply with effect for the insol-
vency estate.

Section 117 – Extinguishment of Powers of Attorney
(1) A power of attorney issued by the debtor relating 

to the assets of the insolvency estate is extin-
guished upon commencement of insolvency 
proceedings.

(2) If a mandate or a business management contract 
continues pursuant to section 115 (2), the power 
of attorney shall also be deemed to continue.

(3) If the authorised representative is unaware of 
the commencement of insolvency proceedings 
through no fault on his/her part, he/she shall not 
be liable under section 179 of the Civil Code 
[Bürgerliches Gesetzbuch].

Section 118 – Dissolution of Companies
If a company without legal personality or a part-
nership limited by shares is dissolved through 
the commencement of insolvency proceedings 
relating to the assets of a partner, the managing 
partner is a preferential creditor in respect of the 
claims to which the managing partner is entitled 
arising out of the interim continuation of urgent 
business transactions. The managing partner is 
an insolvency creditor in respect of the claims 
arising out of the continuation of business trans-
actions in the period during which it was una-
ware of the commencement of insolvency pro-
ceedings through no fault on its part; section 84 
(1) remains unaffected.

Section 119 – Invalidity of Divergent Agreements 
Agreements that exclude or restrict the applica-
bility of sections 103 to 118 in advance are invalid.

Section 120 – Termination of Works Agreements
(1) If provision is made in works agreements for ben-

efits that burden the insolvency estate, the insol-
vency administrator and the works council shall 
consult on a mutually agreed reduction in the 
benefits. Such works agreements may also be 
terminated subject to three months’ notice, even 
if a longer notice period has been agreed.

(2) The right to terminate a works agreement for 
good cause without notice remains unaffected.

Section 121 – Operational Changes and Conciliation 
Proceedings
In insolvency proceedings relating to the assets 
of the employer, section 112 (2) sentence 1 of the 

Works Constitution Act [Betriebsverfassungsge-
setz] applies subject to the proviso that the pro-
ceedings before the conciliation committee shall 
be preceded by an attempt at mediation only if 
the insolvency administrator and the works 
council jointly seek conciliation.

Section 122 – Judicial Approval for Undertaking an 
Operational Alteration 

(1) If an operational alteration is planned and no 
agreement on a reconciliation of interests can be 
reached between the insolvency administrator 
and the works council pursuant to section 112 of 
the Works Constitution Act [Betriebsverfas-
sungsgesetz] within three weeks from the date of 
commencement of negotiations or of a written 
request to commence negotiations, despite the 
administrator having provided comprehensive in-
formation to the works council in good time, the 
insolvency administrator may apply for the ap-
proval of the Labour Court to the implementation 
of the operational alteration without this being 
preceded by proceedings pursuant to section 112 (2) 
of the Works Constitution Act [Betriebsverfas-
sungsgesetz]. To this extent section 113 (3) of the 
Works Constitution Act [Betriebsverfassungsgesetz] 
shall not be applicable. The right of the insolvency 
administrator to bring about a re-conciliation of 
interests pursuant to section 125 or to lodge an 
application for declaratory judgment pursuant to 
section 126 remains unaffected.

(2) The court shall grant its approval if the financial 
position of the enterprise, taking into considera-
tion the social interests of the employees as well, 
requires the operational alteration to be imple-
mented without prior proceedings pursuant to 
section 112 (2) of the Works Constitution Act [Be-
triebsverfassungsgesetz]. The provisions of the 
Labour Court Act [Arbeitsgerichtsgesetz] concern-
ing court order proceedings apply with the nec-
essary modifications; the parties to the proceed-
ings are the insolvency administrator and the 
works council. The application shall be dealt with 
as a matter of priority in accordance with section 
61a (3) to (6) of the Labour Court Act [Arbeits- 
gerichtsgesetz].

(3) There is no right of appeal against the decision of 
the court to the Higher Labour Court. An appeal 
may be brought before the Federal Labour Court 
if this is allowed in the decision of the Labour 
Court; section 72 (2) and (3) of the Labour Court 
Act shall apply with the necessary modifications. 
The substantiated appeal must be lodged with 
the Federal Labour Court within one month of 
service of the Labour Court’s full written 
decision.
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InsOSection 123 – Scope of the Social Compensation Plan 
(1) In order to compensate for or mitigate the finan-

cial prejudice sustained by employees as a result 
of the planned operational alteration, a social 
compensation plan drawn up subsequent to 
commencement of insolvency proceedings may 
provide for a total of up to two and a half months’ 
salary (section 10 (3) of the Protection Against 
Unfair Dismissal Act [Kündigungsschutzgesetz]) 
for the employees affected by dismissal.

(2) The liabilities under such a social compensation 
plan are preferential liabilities. However, if an in-
solvency plan does not materialise, not more 
than one third of the insolvency estate which 
would be available for distribution to the insol-
vency creditors in the absence of a social com-
pensation plan may be used for the settlement of 
social compensation plan claims. If the total 
amount of all social compensation plan claims 
exceeds this limit, the individual claims shall be 
reduced proportionately.

(3) Whenever sufficient liquid funds are available in 
the insolvency estate, with the approval of the 
insolvency court the insolvency administrator 
shall make payments on account towards the so-
cial compensation plan claims. Compulsory en-
forcement against the insolvency estate is not 
permitted in respect of a social compensation 
plan claim.

Section 124 – Social Compensation Plan Prior to 
Commencement of Insolvency Proceedings

(1) A social compensation plan drawn up prior to the 
commencement of insolvency proceedings but 
no earlier than three months prior to the applica-
tion for commencement of insolvency proceed-
ings may be revoked by the insolvency adminis-
trator or by the works council.

(2) If the social compensation plan is revoked, the 
employees entitled to claims under the social 
compensation plan may be taken into account if 
a social compensation plan is drawn up within 
the insolvency proceedings.

(3) Benefits received by employees towards their 
claims from the revoked social compensation 
plan prior to commencement of insolvency pro-
ceedings cannot be reclaimed on the grounds of 
the revocation. When a new social compensation 
plan is drawn up, in calculating the total amount 
of the social compensation plan claims pursuant 
to section 123 (1), such benefits to dismissed em-
ployees shall be deducted to the extent of up to 
two and a half months’ salary.

Section 125 – Reconciliation of Interests and Protec
tion against Dismissal

(1) If an operational alteration (section 111 of the 
Works Constitution Act [Betriebsverfassungsge-
setz]) is planned and the employees who are to 
be dismissed are designated by name in a recon-
ciliation of interests between the insolvency ad-
ministrator and the works council, section 1 of 
the Protection Against Unfair Dismissal Act [Kün-
digungsschutzgesetz] shall apply subject to the 
provisos that:
1. it shall be presumed that termination of the 
employment contracts of the designated 
employees is due to compelling operational 
requirements which preclude the continued 
employment of the employees in the company or 
their continued employment on unchanged 
terms of employment;
2. selection of employees on the basis of social 
criteria may be reviewed only with respect to 
length of service, age and maintenance obliga-
tions and in this respect only for gross errors; the 
maintenance or creation of a balanced personnel 
structure shall not be regarded as grossly errone-
ous. Sentence 1 shall not apply if circumstances 
have significantly changed since the reconcilia-
tion of interests was achieved.

(2) The reconciliation of interests under subsection 
(1) replaces the work council’s right to comment 
pursuant to section 17 (3) sentence 2 of the Pro-
tection Against  Unfair  Dismissal  Act 
[Kündigungsschutzgesetz].

Section 126 – Court Order Proceedings Relating to 
Protection Against Dismissal 

(1) If the company does not have a works council or 
if no reconciliation of interests in accordance 
with section 125 (1) is achieved on other grounds 
within three weeks from the date of commence-
ment of negotiations or of a written request to 
commence negotiations, despite the administrator 
having provided comprehensive information to 
the works council in good time, the insolvency ad-
ministrator may apply for a declaration by the La-
bour Court that the termination of the employ-
ment of the specific employees designated in the 
application is due to compelling operational re-
quirements and justified on social grounds. The 
selection of employees on the basis of social crite-
ria may be reviewed only with respect to length of 
service, age and maintenance obligations.

(2) The provisions of the Labour Court Act [Arbe-
itsgerichtsgesetz] relating to court order proceed-
ings apply with the necessary modifications; the 
parties to the proceedings are the insolvency ad-
ministrator, the works council and the desig-
nated employees, insofar as they do not agree to 
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the termination of their employment or to the 
amended terms of employment. Section 122 (2) 
sentence 3 and (3) apply with the necessary 
modifications.

(3) Section 12a (1) sentences 1 and 2 of the Labour 
Court Act [Arbeitsgerichtsgesetz] apply with the 
necessary modifications to the costs incurred by 
the parties in the proceedings at first instance. In 
the proceedings before the Federal Labour Court, 
the provisions of the Code of Civil Procedure 
[Zivilprozessordnung] relating to the payment of 
the costs of the proceedings apply with the nec-
essary modifications.

Section 127 – Legal Action by an Employee
(1) If the insolvency administrator gives notice to an 

employee who is designated in the application 
pursuant to section 126 (1) and the employee 
brings an action for declaratory judgment that 
his/her employment is not terminated by the 
dismissal or that the change to his/her terms of 
employment is unjustified on social grounds, the 
final judgment in the proceedings under section 
126 shall be binding on both parties. This shall 
not apply if circumstances have changed signifi-
cantly since the last hearing.

(2) If the employee brings an action before the deci-
sion in the proceedings under section 126 has be-
come final, on application by the insolvency ad-
ministrator the hearing of the action shall be 
suspended until this time.

Section 128 – Sale of Business Operation
(1) The application of sections 125 to 127 shall not be 

excluded by reason of the fact that the opera-
tional alteration on which the reconciliation of 
interests or the application for declaratory judg-
ment is based is to be implemented only after 
the sale of a business operation. The acquirer of 
the business operation shall be a party to the 
proceedings under section 126.

(2) In the case of a transfer of undertakings, the pre-
sumption pursuant to section 125 (1) sentence 1 
No. 1 or the declaration by the court pursuant to 
section 126 (1) sentence 1 shall also be to the ef-
fect that the employment relationship is not be-
ing terminated by reason of the transfer of 
undertakings.

Chapter Three – Avoidance in Insolvency

Section 129 – Principle
(1) Legal acts undertaken prior to commencement of 

insolvency proceedings which are prejudicial to 
the insolvency creditors may be avoided by the 
insolvency administrator in accordance with sec-
tions 130 to 146.

(2) An omission is deemed to be equivalent to a legal 
act.

Section 130 – Congruent Coverage
(1) A legal act providing security to or enabling the 

satisfaction of an insolvency creditor may be 
avoided if it was undertaken
1. during the three months prior to the applica-
tion for commencement of insolvency proceed-
ings, if the debtor was illiquid at the time when 
the act was undertaken and if the creditor was 
aware at that time of the debtor’s illiquidity or
2. after the application for commencement of 
insolvency proceedings is filed and if the creditor 
was aware of the debtor’s illiquidity or of the 
application for commencement of insolvency 
proceedings when the act was undertaken. 
This shall not apply if the legal act is based on a 
financial collateral arrangement containing an 
obligation to provide financial collateral, other 
financial collateral or additional financial collat-
eral within the scope of section 17 (1) of the 
Banking Act [Kreditwesengesetz] in order to 
restore the ratio agreed in the financial collat-
eral arrangement between the value of the 
secured liabilities and the value of the collateral 
(margin collateral).

(2) Awareness of circumstances that necessarily in-
dicate the debtor’s illiquidity or the application 
for the commencement of proceedings is 
deemed to be equivalent to awareness of the 
debtor’s illiquidity or of the application for com-
mencement of proceedings.

(3) A person with a close relationship to the debtor 
at the time when the act was undertaken (sec-
tion 138) shall be presumed to have been aware 
of the debtor’s illiquidity or of the application for 
commencement of proceedings.

Section 131 – Incongruent Coverage
(1) A legal act providing security to or enabling the 

satisfaction of an insolvency creditor to which 
the creditor had no right or no right to claim in 
that manner or at that time may be avoided it if 
was undertaken
1. during the month prior to the date of the appli-
cation for commencement of insolvency proceed-
ings or following such application;
2. within the second or third month prior to the 
date on which the application for commence-
ment of insolvency proceedings is filed and the 
debtor was illiquid when the act took place or
3. within the second or third month prior to the 
date on which the application for commence-
ment of insolvency proceedings is filed and the 
creditor was aware when the act took place that 
it would prejudice the insolvency creditors.
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InsO(2) For application of subsection (1) No. 3, awareness 
of circumstances that necessarily indicate preju-
dice to the insolvency creditors is deemed to be 
equivalent to awareness of the prejudice to the 
insolvency creditors. A person with a close rela-
tionship to the debtor when the act was under-
taken (section 138) shall be presumed to have been 
aware of the prejudice to the insolvency creditors.

Section 132 – Legal Acts Directly Prejudicial to the 
Insolvency Creditors

(1) A transaction by the debtor that is directly preju-
dicial to the insolvency creditors may be avoided 
if it is entered into
1. during the three months prior to the date of 
the application for commencement of insolvency 
proceedings, if at the time the transaction took 
place, the debtor was illiquid and the other party 
to the transaction was aware of the debtor’s illi-
quidity when the transaction took place or
2. after the application for commencement of 
insolvency proceedings has been filed and if the 
other party to the transaction was aware of the 
debtor’s illiquidity or of the application for com-
mencement of insolvency proceedings when the 
transaction took place.

(2) Any other transaction by the debtor as a result of 
which the debtor loses a right or is no longer able 
to assert such right or as a result of which a pecu-
niary claim against the debtor is maintained or 
becomes enforceable is deemed to be equivalent 
to a transaction that is directly prejudicial to the 
insolvency creditors.

(3)  Section 130 subsections (2) and (3) apply with the 
necessary modifications.

Section 133 – Intentional Prejudice
(1) A legal act which was intended to prejudice its 

creditors undertaken by the debtor during the 
ten years prior to the date of the application for 
commencement of insolvency proceedings, or af-
ter the date of the application, may be avoided if 
the other party was aware of the debtor’s inten-
tion when the legal act was undertaken. Such 
awareness shall be presumed if the other party 
was aware of the debtor’s imminent illiquidity 
and that the act would prejudice the creditors.

(2) A contract for pecuniary interest entered into by 
the debtor with a closely connected person (sec-
tion 138) which is directly prejudicial to the insol-
vency creditors may be avoided. Avoidance is ex-
cluded if the contract was entered into more 
than two years prior to the date of the applica-
tion for commencement of insolvency proceed-
ings or if at the time the contract was concluded, 
the other party to the contract was unaware of 
the debtor’s intention to prejudice the creditors.

Section 134 – Gratuitous Performance
(1) Gratuitous performance by the debtor may be 

avoided unless it took place more than four years 
prior to the date of the application for com-
mencement of insolvency proceedings.

(2) Performance provided in return for a customary 
occasional gift of small value is not subject to 
avoidance.

Section 135 – Shareholder Loans
(1) A legal act which, in respect of the claim of a 

shareholder to repayment of a loan within the 
meaning of section 39 (1) No. 5 or an equivalent 
claim,
1. provided security, if the act was undertaken 
during the ten years prior to the application for 
commencement of insolvency proceedings or 
after the application has been filed; or
2. satisfied the claim, if the act was undertaken 
during the year prior to the application for com-
mencement of insolvency proceedings or after 
the application has been filed may be avoided.

(2) A legal act undertaken by a company within the 
time frames specified in subsection (1) No. 2 in or-
der to satisfy a third party’s claim to repayment 
of a loan may be avoided if a shareholder had 
provided security or was liable as surety for such 
claim. This shall also apply with the necessary 
modifications to payments on claims equivalent 
in economic terms to a loan.

(3) If the debtor has been granted an asset for use or 
exercise by a shareholder, the shareholder’s right 
to segregation cannot be claimed for the dura-
tion of the insolvency proceedings, but for a max-
imum period of one year from the date of com-
mencement of the insolvency proceedings, if the 
asset is of substantial importance for the contin-
uation of the debtor’s business. The shareholder 
is entitled to compensation for the use or exer-
cise of the asset which shall be calculated on the 
basis of the average remuneration paid during 
the year preceding the commencement of insol-
vency proceedings; if the asset has been provided 
for use or exercise for a shorter period, the aver-
age remuneration during this period is 
applicable.

(4)  Section 39 subsections (4) and (5) apply with the 
necessary modifications.

Section 136 – Silent Partnership
(1) A legal act by means of which a silent partner’s 

capital contribution is wholly or partially repaid 
or a silent partner’s share of accrued losses is 
wholly or partially waived may be avoided if the 
underlying agreement was entered into during 
the year prior to the application for commence-
ment of insolvency proceedings relating to the 



104

Insolvency and Restructuring in Germany – Yearbook 2016

assets of the owner of the business or after the 
filing of the application. This shall also apply even 
if the silent partnership has been dissolved in 
connection with the agreement.

(2) Avoidance is excluded if a ground for commence-
ment of insolvency proceedings arose only after 
the agreement was concluded.

Section 137 – Bill of Exchange and Cheque Payments 
(1) Bill of exchange payments by the debtor cannot 

be reclaimed from the payee on the basis of sec-
tion 130 if, in accordance with the law on bills of 
exchange, the payee would have lost its claim 
under the bill of exchange against other parties 
liable on the bill upon refusal to accept 
payment.

(2) The amount paid on a bill of exchange shall, 
however, be refunded by the last party liable for 
recourse or, if the latter endorsed the bill of ex-
change in favour of a third party, by the third 
party if the last party liable for recourse or the 
third party was aware of the debtor’s illiquidity 
or of the application for commencement of insol-
vency proceedings at the time when it endorsed 
the bill of exchange or caused it to be endorsed. 
Section 130 subsections (2) and (3) apply with the 
necessary modifications.

(3) Subsections (1) and (2) apply with the necessary 
modifications to cheque payments by the 
debtor.

Section 138 – Closely Connected Persons
(1) If the debtor is a natural person, closely con-

nected persons are:
1. the debtor’s spouse, even if the marriage did 
not take place until after the legal act or was dis-
solved during the year prior to the legal act;
1a. the debtor’s civil partner, even if the civil part-
nership was entered into only after the legal act 
or was dissolved during the year prior to the legal 
act;
2. the ascendants and descendants of the 
debtor or of the debtor’s spouse as specified in 
number 1 above or of the debtor’s civil partner 
as specified in number 1a above and also full 
and half-siblings of the debtor or of the debtor’s 
spouse as specified in number 1 above or of the 
debtor’s civil partner as specified in number 1a 
above as well as the spouses or civil partners of 
these persons;
3. persons living in the household of the debtor 
or having lived in the household of the debtor 
during the year prior to the legal act and also 
persons who have the opportunity to become 
aware of the debtor’s financial circumstances by 
virtue of a contractual connection to the debtor 
under a service contract;

4. a legal entity or a company without legal per-
sonality, if the debtor or one of the persons men-
tioned in numbers 1 to 3 is a member of the rep-
resentative or supervisory body, a general partner 
or holds more than one quarter of its capital or 
has the opportunity by virtue of a comparable 
connection on the basis of company law or of a 
service contract to become aware of the debtor’s 
financial circumstances.

(2) If the debtor is a legal entity or a company with-
out legal personality, closely connected persons 
are:
1. the members of the debtor’s representative or 
supervisory body and general partners of the 
debtor and also persons who hold more than one 
quarter of the debtor’s capital;
2. a person or company with the opportunity to 
become aware of the debtor’s financial circum-
stances by virtue of a comparable connection to 
the debtor on the basis of company law or a ser-
vice contract;
3. a person with a personal connection as detailed 
in subsection (1) to one of the persons specified 
in number 1 or 2; this shall not apply if the per-
sons specified in number 1 or 2 are bound by law 
to secrecy in relation to the debtor’s affairs.

Section 139 – Calculation of Time Periods Prior to the 
Application for Commencement of Insolvency 
Proceedings

(1) The time periods specified in sections 88 and 130 
to 136 commence at the start of the day corre-
sponding in number to the day on which the ap-
plication to commence insolvency proceedings is 
received by the insolvency court. If a month lacks 
such a day, the time period commences at the 
start of the following day.

(2) If several applications for commencement of in-
solvency proceedings are filed, the first admissi-
ble and well-founded application shall be appli-
cable even if the proceedings are commenced on 
the basis of a later application. An application re-
jected with final effect shall be taken into ac-
count only if it was rejected due to insufficiency 
of assets.

Section 140 – Date of Performance of a Legal Act
(1) A legal act is deemed to be performed on the 

date on which its legal effects occur.
(2) If registration in the Land Register, Register of 

Ships, Register of Ships under Construction or 
Register of Liens on Aircraft is necessary for a 
transaction to take effect, the transaction shall 
be deemed to be performed as soon as the re-
maining requirements for it to take effect have 
been met, the debtor’s declaration of intent has 
become binding and the other party has lodged 
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InsOthe application for registration of the change of 
title. If an application for registration of a priority 
notice to secure the right to the change of title 
has been lodged, sentence 1 shall apply subject to 
the proviso that this application takes the place 
of the application for registration of the change 
of title.

(3) In the case of a conditional or fixed term legal 
act, fulfilment of the condition or occurrence of 
the expiry date shall not be taken into account.

Section 141 – Enforceable Title
A legal act may be avoided even if an enforceable 
title was obtained for the legal act or if the act 
was performed by way of compulsory 
enforcement.

Section 142 – Cash Transactions
Any performance by the debtor for which coun-
ter-performance of the same value is received 
directly into the debtor’s assets may be avoided 
only if the requirements of section 133 (1) are 
fulfilled.

Section 143 – Legal Consequences
(1) Any property of the debtor which is sold, given 

away or relinquished by means of the avoidable 
act must be returned to the insolvency estate. 
The provisions regulating the legal consequences 
of unjust enrichment where the recipient was 
aware that there were no legal grounds for the 
performance apply with the necessary 
modifications.

(2) The recipient of gratuitous performance has to 
make restitution only to the extent that it is 
thereby enriched. This shall not apply as soon as 
it knows or must know in the circumstances that 
the gratuitous performance is prejudicial to the 
creditors.

(3) In the case of avoidance under section 135 (2), the 
shareholder who provided security or was liable 
as surety must refund the benefit granted to the 
third party to the insolvency estate. The obliga-
tion shall exist only up to the amount for which 
the shareholder was liable as surety or which cor-
responds to the value of the security provided by 
such shareholder at the time of repayment of the 
loan or of the payment on the equivalent claim. 
The shareholder shall be released from the obli-
gation if it makes the property which served the 
creditor as security available to the insolvency 
estate.

Section 144 – Claims by the Recipient of Avoidable 
Performance

(1) If the recipient of avoidable performance returns 
what it has received, its claim revives.

(2) Any consideration shall be refunded out of the 
insolvency estate insofar as it is still present in 
distinct form within the insolvency estate or the 
insolvency estate is enriched by its value. Over 
and above this, the recipient of avoidable perfor-
mance may assert a claim for return of the con-
sideration only as an insolvency creditor.

Section 145 – Avoidance against Legal Successors 
(1) Avoidance of a legal act may be asserted against 

the heirs or other universal successors of the re-
cipient of avoidable performance.

(2) Avoidance of a legal act may be asserted against 
any other legal successor:
1. if the legal successor was aware at the time of 
his/her acquisition of the circumstances on 
which the voidability of the acquisition by his/
her predecessor is based;
2. if, at the time of his/her acquisition, the legal 
successor belonged to the circle of persons 
closely connected to the debtor (section 138), 
unless he/she was unaware at this time of the 
circumstances on which the voidability of the 
acquisition by his/her predecessor is based;
3. if the legal successor acquired the property by 
gratuitous transfer.

Section 146 – Limitation of the Right of Avoidance
(1) The right of avoidance is subject to the provisions 

on the standard limitation period under the Civil 
Code [Bürgerliches Gesetzbuch].

(2) Even if the right of avoidance has become time-
barred, the insolvency administrator may refuse 
to fulfil a duty of performance based on an avoid-
able act.  

Section 147 – Legal Acts after Commencement of 
Proceedings
A legal act undertaken after the commencement 
of insolvency proceedings which is valid in 
accordance with section 81 (3) sentence 2, sec-
tions 892 and 893 of the Civil Code [Bürgerliches 
Gesetzbuch], sections 16 and 17 of the Act Govern-
ing Rights in Registered Ships and Ships under 
Construction [Gesetz über Rechte an eingetra-
genen Schiffen und Schiffsbauwerken] and sec-
tions 16 and 17 of the Act Governing Rights in 
Aircraft [Gesetz über Rechte an Luftfahrzeugen] 
may be avoided under the provisions applicable 
to the avoidance of a legal act undertaken prior 
to the commencement of insolvency proceed-
ings. Sentence 1 applies to legal acts based on the 
claims and performance specified in section 96 
(2) provided that as a result of such avoidance 
clearing, including settlement of balances, is not 
reversed and the relevant payment orders, orders 
between payment service providers or 
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intermediaries or orders for the transfer of secu-
rities do not become ineffective.

Part Four – Management and Realisation 
of the Insolvency Estate

Chapter One – Securing the Insolvency Estate

Section 148 – Taking Charge of the Insolvency Estate
(1)  After commencement of the insolvency proceed-

ings the insolvency administrator shall immedi-
ately assume possession and management of all 
the assets belonging to the insolvency estate.

(2) The administrator may enforce the surrender of 
property in the debtor’s custody on the basis of 
an enforceable execution copy of the order com-
mencing proceedings by way of compulsory en-
forcement. Section 766 of the Code of Civil Proce-
dure [Zivilprozessordnung] applies subject to the 
proviso that the insolvency court takes the place 
of the court of enforcement.

Section 149 – Valuables
(1) The creditors’ committee may determine where 

and on what conditions funds, securities and ob-
jects of value are to be deposited or invested. If a 
creditors’ committee has not been appointed, or 
if the creditors’ committee has not yet passed a 
relevant resolution, the insolvency court may 
make a corresponding order.

(2) The creditors’ meeting may decide on differing 
arrangements.

Section 150 – Sealing
In order to secure the assets of the insolvency 
estate, the insolvency administrator may have 
seals affixed by a bailiff or other person author-
ised by statute. The record documenting the seal-
ing or unsealing of assets must be deposited by 
the insolvency administrator in the court registry 
for the parties’ inspection.

Section 151 – List of Assets of the Insolvency Estate
(1) The insolvency administrator shall draw up a list 

of the individual assets belonging to the insol-
vency estate. The debtor shall be consulted, if this 
is possible without prejudicial delay.

(2) The value of each asset shall be stated. If the 
value depends on whether the enterprise contin-
ues to operate or is closed down, both values 
shall be stated. Valuations that are particularly 
difficult to assess may be passed to an expert.

(3) On application by the administrator the insol-
vency court may waive the drawing up of the list; 
the application must state the grounds on which 
it is based. If a creditors’ committee is appointed, 
the administrator may submit the application 

only with the consent of the creditors’ 
committee.

Section 152 – List of Creditors
(1)  The insolvency administrator shall draw up a list 

of all the debtor’s creditors ascertained by him/
her from the debtor’s books and business records, 
from other information from the debtor, through 
the filing of their claims or in any other way.

(2) The list shall record the creditors entitled to sepa-
rate satisfaction and the individual ranking cate-
gories of the subordinated insolvency creditors 
separately. The creditor’s address and the basis 
and the amount of the creditor’s claim shall be 
stated in each case. In the case of the creditors 
entitled to separate satisfaction, the asset sub-
ject to the right of separate satisfaction and the 
amount of the probable shortfall shall also be 
indicated; section 151 (2) sentence 2 applies with 
the necessary modifications.

(3) The list shall further indicate the possibilities 
which exist for set-off. The amount of the prefer-
ential liabilities in the event of a prompt realisa-
tion of the debtor’s assets shall be estimated.

Section 153 – Statement of Assets and Liabilities
(1) The insolvency administrator shall draw up a 

structured overview as of the date of commence-
ment of the insolvency proceedings listing and 
comparing the assets of the insolvency estate 
and the debtor’s liabilities. Section 151 (2) applies 
with the necessary modifications to the valua-
tion of the assets; section 151 (2) sentence 1 ap-
plies with the necessary modifications to the 
classification of the liabilities.

(2) After the statement of assets and liabilities has 
been drawn up, on application by the insolvency 
administrator or a creditor the insolvency court 
may order the debtor to affirm the completeness 
of the statement of assets and liabilities by affi-
davit. Sections 98 and 101 (1) sentences 1 and 2 ap-
ply with the necessary modifications.

Section 154 – Deposit in the Court Registry
The list of assets of the insolvency estate, the list 
of creditors and the statement of assets and lia-
bilities shall be deposited in the court registry for 
the parties’ inspection no later than one week 
prior to the report meeting.

Section 155 – Accounting under Commercial and Tax 
Law

(1) The debtor’s duties under commercial and tax 
law to keep books and present accounts remain 
unaffected. The insolvency administrator shall 
fulfil these duties in relation to the insolvency 
estate.
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InsO(2) A new financial year begins upon commence-
ment of the insolvency proceedings. However, 
the period up to the report meeting will not be 
taken into account in the statutory periods for 
drawing up and publishing financial statements.

(3) Section 318 of the Commercial Code [Handelsge-
setzbuch] applies to the appointment of the au-
ditor in the insolvency proceedings, provided that 
the appointment shall be made exclusively by 
the registration court on application by the insol-
vency administrator. If an auditor has already 
been appointed for the financial year prior to 
commencement of the insolvency proceedings, 
the validity of the appointment shall not be af-
fected by commencement of the insolvency 
proceedings.

Chapter Two – Decision on Realisation

Section 156 – Report Meeting
(1) At the report meeting the insolvency administra-

tor shall report on the debtor’s financial position 
and the causes thereof. The insolvency adminis-
trator shall state whether prospects exist for the 
debtor’s business to be maintained in full or in 
part, what possibilities exist for an insolvency 
plan and what the implications would be in each 
case for the satisfaction of the creditors.

(2) At the report meeting the debtor, the creditors’ 
committee, the works council and the committee 
representing executive staff shall be given the 
opportunity to comment on the administrator’s 
report. If the debtor conducts a trade or business, 
or is a farmer, the competent official professional 
organisation representing the industry, business, 
trade or agriculture may also be given the oppor-
tunity to make representations at the meeting.

Section 157 – Decision on the Future Course of the 
Proceedings
The creditors’ meeting shall decide at the report 
meeting whether the debtor’s business should 
be closed down or temporarily continued. It may 
instruct the insolvency administrator to draw up 
an insolvency plan and specify the objective of 
the plan. It may alter its decisions at subsequent 
meetings.

Section 158 – Measures Prior to the Decision
(1) If the insolvency administrator wishes to close 

down or dispose of the debtor’s business prior to 
the report meeting, he/she must obtain the con-
sent of the creditors’ committee, if one has been 
appointed.

(2) The administrator must notify the debtor prior to 
the adoption of a resolution by the creditors’ 
committee, if one has been appointed, or, if a 

creditors’ committee has not been appointed, 
prior to the closure or disposal of the business. 
On the debtor’s application and after hearing the 
administrator the insolvency court shall prohibit 
the closure or disposal of the business if this can 
be suspended until the report meeting without a 
significant reduction in the insolvency assets.

Section 159 – Realisation of the Insolvency Estate
Following the report meeting, the insolvency 
administrator shall realise the assets forming the 
insolvency estate without delay unless the reso-
lutions of the creditors’ meeting preclude this.

Section 160 – Legal Acts of Particular Importance
(1) The insolvency administrator must obtain the 

consent of the creditors’ committee if he/she 
wishes to undertake legal acts that are of partic-
ular importance for the insolvency proceedings. If 
a creditors’ committee has not been appointed, 
the consent of the creditors’ meeting must be ob-
tained. If the convened creditors’ meeting does 
not have a quorum, consent shall be deemed to 
have been granted; the creditors shall be in-
formed of this consequence in the notice calling 
the creditors’ meeting.

(2) Consent in accordance with subsection (1) is re-
quired in particular
1. in the case of a planned disposal of the enter-
prise or a business operation, the entire stock, an 
immovable asset by private sale, the debtor’s 
interest in another company which is intended to 
create a durable link to this company or the right 
to receive income of a recurring nature;
2. if a loan is to be taken out that would signifi-
cantly burden the insolvency estate;
3. if legal action involving a significant amount in 
dispute is to be brought or initiated, or if the ini-
tiation of such legal action is rejected or if a 
scheme of composition or an arbitration agree-
ment is entered into for the purpose of settling 
or averting such legal action.

Section 161 – Temporary Prohibition of the Legal Act
In the cases specified in section 160 the insol-
vency administrator shall notify the debtor prior 
to the adoption of a resolution by the creditors’ 
committee or the creditors’ meeting, if this is 
possible without prejudicial delay. If the credi-
tors’ meeting has not granted its consent, on 
application by the debtor or a majority of credi-
tors as specified in section 75 (1) No. 3 and after 
hearing the administrator, the insolvency court 
may temporarily prohibit performance of the 
legal act and convene a creditors’ meeting to 
decide on performance of the legal act.
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Section 162 – Disposal of Business Operations to 
Parties with a Special Interest

(1) The disposal of the enterprise or of a business op-
eration requires the consent of the creditors’ 
meeting if the acquirer or a person who holds at 
least one fifth of the acquirer’s capital
1. belongs to the group of persons with a close 
relationship to the debtor (section 138);
2. is a creditor with a right to separate satisfac-
tion or a non-subordinated insolvency creditor 
whose rights to separate satisfaction and claims 
are assessed by the insolvency court as together 
reaching one fifth of the total resulting from the 
value of all rights to separate satisfaction and the 
amounts of the claims of all non-subordinated 
insolvency creditors.

(2) A person shall also be deemed to hold a partici-
pating interest in the acquirer within the mean-
ing of subsection (1) insofar as a company con-
trolled by the person or a third party holds a 
participating interest in the acquirer for the ac-
count of the person or of the controlled 
company.

Section 163 – Disposal of Business Operations Below 
Value

(1) On application by the debtor or a majority of 
creditors as specified in section 75 (1) No. 3 and 
after hearing the administrator, the insolvency 
court may order that the planned disposal of the 
enterprise or of a business operation requires the 
consent of the creditors’ meeting if the applicant 
demonstrates to the satisfaction of the court 
that a disposal to another acquirer would be 
more favourable for the insolvency estate.

(2) If costs are incurred by the applicant as a result of 
the application, the applicant is entitled to reim-
bursement of these costs from the insolvency 
estate as soon as the court order is issued.

Section 164 – Validity of the Acts of the Insolvency 
Administrator
The validity of the acts of the insolvency adminis-
trator shall not be affected by any contravention 
of sections 160 to 163.

Chapter Three – Assets Subject to Rights to 
Separate Satisfaction

Section 165 – Realisation of Immovable Assets
The insolvency administrator may apply to the compe-

tent court to conduct the forced sale or seques-
tration of an immovable asset of the insolvency 
estate even if the asset is subject to a right to 
separate satisfaction.

Section 166 – Realisation of Movable Assets
(1)  The insolvency administrator may realise a mov-

able asset that is subject to a right to separate 
satisfaction by private sale if he/she has the item 
in his/her possession.

(2) The insolvency administrator may collect or oth-
erwise realise an account receivable which the 
debtor has assigned in order to secure a claim.

(3) Subsections (1) and (2) do not apply
1. to assets subject to a security interest in favour 
of the operator of or a participant in a system 
pursuant to section 1 (16) of the Banking Act 
[Kreditwesengesetz] in order to secure its claims 
under the system;
2. to assets subject to a security interest in favour 
of the central bank of a Member State of the 
European Union or a contracting state of the 
Agreement on the European Economic Area or in 
favour of the European Central Bank or
3. to a financial collateral arrangement within the 
meaning of section 1 (17) of the Banking Act 
[Kreditwesengesetz].

Section 167 – Provision of Information to the Creditor
(1) If the insolvency administrator is entitled to real-

ise a movable asset pursuant to section 166 (1), 
he/she must provide information on the condi-
tion of the asset to the creditor entitled to sepa-
rate satisfaction on the latter’s request. In place 
of providing information, he/she may permit the 
creditor to inspect the asset.

(2) If the insolvency administrator is entitled to col-
lect an account receivable pursuant to section 
166 (2), he/she must provide information about it 
to the creditor entitled to separate satisfaction 
on the latter’s request. In place of providing infor-
mation, he/she may permit the creditor to in-
spect the debtor’s books and business records.

Section 168 – Notification of Intention to Sell
(1) Before the insolvency administrator sells an asset to 

a third party which he/she is entitled to realise pur-
suant to section 166, he/she must notify the credi-
tor entitled to separate satisfaction of the means by 
which the asset is to be sold. He/she must give the 
creditor the opportunity to indicate, within one 
week, another option for realising the asset which 
would be more beneficial for the creditor.

(2) If the creditor’s proposal is made within the one 
week period or in good time prior to the sale, the 
insolvency administrator must take advantage of 
the realisation option put forward by the creditor 
or put the creditor in the position it would have 
been in if the insolvency administrator had taken 
advantage of the proposed option.

(3) The other realisation option may also consist in 
the creditor taking over the asset itself. A 
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InsOrealisation option is also more favourable if it re-
sults in cost savings.

Section 169 – Protection of the Creditor against a 
Delay in Realisation
As long as an asset which the insolvency admin-
istrator is entitled to realise pursuant to section 
166 is not realised, the interest due is payable to 
the creditor out of the insolvency estate on a 
regular basis from the date of the report meeting 
onwards. If the creditor has already been pre-
vented prior to commencement of the insolvency 
proceedings from realising the asset on the basis 
of an order under section 21, the interest due is 
payable at the latest with effect from the date 
which falls three months after this order. Sen-
tences 1 and 2 shall not apply insofar as the credi-
tor is unlikely to obtain satisfaction from the pro-
ceeds of realisation, taking into account the 
amount of the claim and also the value of and 
other encumbrances on the asset.

Section 170 – Distribution of Proceeds
(1) After a movable asset or a claim has been real-

ised by the insolvency administrator, the costs 
incurred in assessing and realising the object 
shall first be taken from the realisation proceeds 
for the benefit of the insolvency estate. The re-
maining amount shall be applied without undue 
delay to satisfy the creditors entitled to separate 
satisfaction.

(2) If the insolvency administrator hands over an as-
set which he/she is entitled to realise pursuant 
to section 166 to the creditor for realisation, out 
of the realisation proceeds achieved by the credi-
tor the latter must first pay an amount covering 
the costs of assessing the asset and also the 
amount of the value added tax (section 171 (2) 
sentence 3) to the insolvency estate.

Section 171 – Calculation of the Contribution to Costs
(1) The costs of assessment include the costs of the 

actual assessment of the asset and of determin-
ing the rights in the asset. They shall be charged 
at a flat rate of four per cent of the realisation 
proceeds.

(2) The costs of realisation shall be charged at a flat 
rate of five per cent of the realisation proceeds. If 
the costs actually and necessarily incurred for re-
alisation of the asset are considerably lower or 
higher than this, these costs shall be charged. If 
realisation of the asset results in a charge to the 
insolvency estate of value added tax, the amount 
of the value added tax shall be charged in addi-
tion to the flat rate pursuant to sentence 1 or the 
actual costs incurred pursuant to sentence 2.

Section 172 – Other Use of Movable Assets
(1) The insolvency administrator may use a movable 

asset for the insolvency estate which he/she is 
entitled to realise, provided the loss in value 
thereby resulting is compensated for by regular 
payments to the creditor from the date of com-
mencement of the insolvency proceedings. The 
obligation to make compensatory payments ex-
ists only insofar as the loss in value resulting 
from the use adversely affects the security of the 
creditor entitled to separate satisfaction.

(2)  The insolvency administrator may combine, in-
termix and process such an asset insofar as this 
does not adversely affect the security of the cred-
itor entitled to separate satisfaction. If the credi-
tor’s right continues in another asset, the creditor 
must release the new security to the extent that 
it exceeds the value of the previous security.

Section 173 – Realisation by the Creditor
(1) If the insolvency administrator is not entitled to 

realise a movable asset or a claim subject to a 
right of separate satisfaction, the creditor’s right 
of realisation remains unaffected.

(2) On application by the insolvency administrator 
and after hearing the creditor, the insolvency 
court may set a period of time within which the 
creditor has to realise the asset or claim. After the 
expiry of the period of time the insolvency admin-
istrator is entitled to realise the asset or claim.

Part Five – Satisfaction of the Insolvency 
Creditors. Discontinuation of Proceedings

Chapter One – Acceptance of Claims

Section 174 – Filing of Claims
(1) The insolvency creditors must file their claims in 

writing with the insolvency administrator. The 
claim submission shall include copies of the doc-
umentation evidencing the claim. Persons pro-
viding collection services (registered persons pur-
suant to section 10 (1) sentence 1 No. 1 of the Legal 
Services Act [Rechtsdienstleistungsgesetz]) are 
also authorised to represent the creditor in the 
proceedings pursuant to this section.

(2) When the claim is filed the basis and the amount 
of the claim must be stated, together with the 
facts which, in the view of the creditor, indicate 
that the claim is based on the commission of an 
intentional tort, an intentional violation, in breach 
of duty, of a statutory maintenance obligation or a 
criminal offence by the debtor under sections 370, 
373 or 374 of the Fiscal Code [Abgabenordnung].

(3) The claims of subordinated creditors have to be 
filed only if the insolvency court specifically re-
quires the filing of these claims. When such 
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claims are filed, reference must be made to their 
subordination and the ranking to which the cred-
itor is entitled.

(4) Claims may be submitted by the transmission of 
an electronic document if the insolvency admin-
istrator has expressly agreed to the transmission 
of electronic documents. In this case the docu-
mentation evidencing the claim shall subse-
quently be sent in without delay.

Section 175 – Schedule
(1) The insolvency administrator shall register each 

filed claim in a schedule together with the infor-
mation specified in section 174 subsections (2) 
and (3). The schedule containing the filed claims 
together with the documentation attached shall 
be deposited in the court registry of the insol-
vency court for the parties’ inspection within the 
first third of the period of time between the ex-
piry of the time limit for filing claims and the 
verification meeting.

(2) If a creditor has filed a claim on the basis of an 
intentional violation, in breach of duty, of a statu-
tory maintenance obligation or a criminal of-
fence by the debtor under sections 370, 373 or 374 
of the Fiscal Code [Abgabenordnung], the insol-
vency court shall advise the debtor of the legal 
consequences of section 302 and the possibility 
of objection.

Section 176 – Format of the Verification Meeting
The amount and ranking of the filed claims shall 
be verified at the verification meeting. Claims 
diswputed by the insolvency administrator, the 
debtor or an insolvency creditor shall be dis-
cussed individually.

Section 177 – Late Claim Submission
(1) Claims filed after the expiry of the period allowed 

for filing shall also be verified at the verification 
meeting. However, if the insolvency administra-
tor or an insolvency creditor objects to this verifi-
cation or if a claim is only filed after the verifica-
tion meeting, at the defaulting party’s expense 
the insolvency court shall either fix a special veri-
fication meeting or order the verification process 
to be undertaken in writing. Sentences 1 and 2 
apply with the necessary modifications to subse-
quent amendments to filed claims.

(2) If the court has requested subordinated creditors 
to file their claims pursuant to section 174 (3) and 
if the period allowed for filing expires less than 
one week prior to the verification meeting, at the 
expense of the insolvency estate the court shall 
either fix a special verification meeting or order 
the verification process to be undertaken in 
writing.

(3) Notice of the special verification meeting shall be 
published. The insolvency creditors who have 
filed claims, the insolvency administrator and the 
debtor shall be specifically invited to the meet-
ing. Section 74 (2) sentence 2 applies with the 
necessary modifications.

Section 178 – Requirements for and Effects of Accept
ance of Claims

(1) A claim is deemed to be accepted insofar as no 
objection is raised against it at the verification 
meeting or during the written verification pro-
cess (section 177) either by the insolvency admin-
istrator or by one of the insolvency creditors, or 
any objection raised is overcome. An objection by 
the debtor shall not preclude acceptance of the 
claim.

(2) For each filed claim the insolvency court shall 
register in the schedule the extent to which the 
claim has been accepted in terms of amount and 
ranking or who objected to acceptance of the 
claim. An objection by the debtor shall also be 
registered. The clerk of the court registry shall 
note the acceptance of the claim on bills of ex-
change and other debt instruments.

(3) In terms of the amount and the ranking of ac-
cepted claims, the entry in the schedule has the 
effect of a final judgment against the insolvency 
administrator and all insolvency creditors. 

Section 179 – Disputed Claims
(1) If a claim is disputed by the insolvency adminis-

trator or one of the insolvency creditors, it is left 
to the creditor to pursue acceptance of the claim 
against the party disputing the claim.

(2) If an enforceable debt instrument or a final judg-
ment exists for such a claim, it is the responsibil-
ity of the party disputing the claim to pursue the 
objection.

(3) The insolvency court shall issue the creditor 
whose claim has been disputed with a certified 
extract from the schedule. In the case specified in 
subsection (2), the party disputing the claim shall 
also receive a certified extract. The creditors 
whose claims have been accepted will not be no-
tified; this shall be indicated to the creditors prior 
to the verification meeting.

Section 180 – Competence for Acceptance of Claims
(1) An action for acceptance of a claim must be 

brought in ordinary proceedings. The local court 
at which the insolvency proceedings are or were 
pending has exclusive jurisdiction for the action. 
If the matter in dispute is not within the compe-
tence of local courts, the regional court within 
whose district the insolvency court is located 
shall have exclusive jurisdiction.
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InsO(2) If an action concerning the claim was pending at 
the time of commencement of insolvency pro-
ceedings, acceptance of the claim shall be pur-
sued by resumption of the action.

Section 181 – Scope of the Acceptance
Acceptance of a claim in terms of the basis, 
amount and ranking of the claim may only be 
requested in accordance with the description of 
the claim stated upon its filing or at the verifica-
tion meeting.

Section 182 – Amount in Dispute
The value of the matter in dispute in an action for 
acceptance of a claim, the legal validity of which 
was disputed by the insolvency administrator or 
by an insolvency creditor, shall be determined on 
the basis of the amount to be expected for the 
claim upon distribution of the insolvency estate.

Section 183 – Effects of the Decision
(1) A final decision in terms of which a claim is ac-

cepted or an objection is held to be well-founded 
is effective with respect to the insolvency admin-
istrator and all insolvency creditors.

(2) It is the responsibility of the successful party to 
apply to the insolvency court for amendment of 
the schedule.

(3) If only individual creditors conducted the action 
and not the insolvency administrator, these cred-
itors may claim reimbursement of their costs out 
of the insolvency estate insofar as a benefit has 
accrued to the estate as a result of the decision.

Section 184 – Action against an Objection by the 
Debtor

(1) If the debtor has disputed a claim at the verifica-
tion meeting or during the written verification 
process (section 177), the creditor may bring an 
action against the debtor for acceptance of the 
claim. If an action concerning the claim was 
pending at the time of commencement of the 
insolvency proceedings, the creditor may resume 
this action against the debtor.

(2) If an enforceable debt instrument or a final judg-
ment exists for such a claim, it is the responsibil-
ity of the debtor to pursue the objection within a 
time limit of one month commencing on the 
date of the verification meeting or, during the 
written verification process, when the claim is 
disputed. After the expiry of this time limit, if the 
objection is not pursued, an objection shall be 
deemed not to have been raised. The insolvency 
court shall issue the debtor and the creditor 
whose claim was disputed with a certified ex-
tract from the schedule and draw the debtor’s at-
tention to the consequences of a failure to 

observe the time limit. The debtor must prove to 
the court that it has pursued the claim.

Section 185 – Special Jurisdiction
If an action for acceptance of a claim cannot be 
brought by recourse to the ordinary courts, 
acceptance of the claim shall be pursued at the 
other court with jurisdiction or by the competent 
administrative authority. Section 180 (2) and sec-
tions 181, 183 and 184 apply with the necessary 
modifications. If acceptance of the claim is to be 
pursued at another court, section 182 also applies 
with the necessary modifications.

Section 186 – Restoration of the Status Quo Ante
(1) If the debtor failed to attend the verification meet-

ing, on application the insolvency court shall grant 
the debtor restoration of the status quo ante. Sec-
tion 51 (2), section 85 (2) and sections 233 to 236 of 
the Code of Civil Procedure [Zivilprozessordnung] 
apply with the necessary modifications.

(2) The pleadings relating to the application for res-
toration of the status quo ante shall be served on 
the creditor whose claim is to be retroactively 
disputed. If restoration of the status quo ante is 
granted, the challenge raised in these pleadings 
is equivalent to a challenge raised at the verifica-
tion meeting.

Chapter Two – Distribution

Section 187 – Satisfaction of the Insolvency Creditors
(1) Satisfaction of the insolvency creditors may com-

mence only after the general verification 
meeting.

(2) Distributions may be made to the insolvency 
creditors whenever sufficient cash funds are 
available in the insolvency estate. Subordinated 
insolvency creditors shall not be included in in-
terim distributions.

(3) Distributions are made by the insolvency admin-
istrator. If a creditors’ committee has been ap-
pointed, its consent must be obtained by the in-
solvency administrator prior to each 
distribution.

Section 188 – Distribution Schedule
Prior to each distribution the insolvency adminis-
trator shall draw up a schedule of the claims to 
be included in the distribution. The schedule 
shall be deposited in the court registry for the 
parties’ inspection. The insolvency administrator 
shall notify the court of the total amount of the 
claims and the amount available for distribution 
from the insolvency estate; the court shall pub-
lish the notified total amount of the claims and 
the amount available for distribution.
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Section 189 – Consideration of Disputed Claims
(1) An insolvency creditor whose claim has not been 

accepted and in respect of whose claim no en-
forceable title or final judgment exists must 
prove to the insolvency administrator, at the lat-
est within a time limit of two weeks from the 
date of the publication by the court, that an ac-
tion for declaratory judgment has been raised 
together with the amount of such claim, or that 
proceedings in an earlier pending case have been 
resumed.

(2) If the appropriate proof is provided within the 
specified time, the share apportioned to the 
claim shall be withheld from distribution while 
the action is pending.

(3) If the appropriate proof is not provided within 
the specified time, the claim shall not be taken 
into consideration when the distribution is made.

Section 190 – Consideration of Creditors Entitled to 
Separate Satisfaction

(1)  A creditor who is entitled to separate satisfaction 
must prove to the insolvency administrator, at 
the latest within the time limit specified in sec-
tion 189 (1), that it has waived its right to sepa-
rate satisfaction or suffered a shortfall in relation 
thereto, together with the amount of such 
waiver or shortfall. If proof is not provided within 
the time limit, the claim shall not be taken into 
consideration when the distribution is made.

(2)  It is sufficient in order for claims to be taken into 
consideration in relation to an interim distribu-
tion if the creditor proves to the administrator, at 
the latest within the time limit, that realisation 
of the asset which is subject to the right of sepa-
rate satisfaction is being pursued and credibly 
establishes the amount of the probable shortfall. 
In this event, the share apportioned to the claim 
shall be withheld from distribution. If the re-
quirements of subsection (1) are not met by the 
time of the final distribution, the retained share 
shall become freely available for the final 
distribution.

(3) If only the insolvency administrator is entitled to 
realise the asset which is subject to the right of 
separate satisfaction, subsections (1) and (2) are 
not applicable. In the case of an interim distribu-
tion, if the insolvency administrator has not yet 
realised an asset he/she shall estimate the 
amount of the creditor’s shortfall and retain the 
share apportioned to the claim.

Section 191 – Consideration of Claims Subject to a 
Condition Precedent

(1) The full amount of a claim subject to a condition 
precedent shall be taken into consideration in re-
lation to an interim distribution. The share 

apportioned to the claim shall be withheld from 
distribution.

(2) A claim subject to a condition precedent shall not 
be taken into consideration in relation to the fi-
nal distribution if the possibility of the condition 
occurring is so remote that the claim has no as-
set value at the time of the distribution. In this 
event a share retained pursuant to subsection (1) 
sentence 2 shall become freely available for the 
final distribution.

Section 192 – Subsequent Consideration
Creditors not taken into consideration in an 
interim distribution who subsequently meet the 
requirements of sections 189 and 190 shall, on 
the next distribution, first receive an amount 
from the remaining insolvency estate which puts 
them in the same position as the other creditors.

Section 193 – Amendment of the Distribution 
Schedule
The insolvency administrator shall undertake the 
amendments to the schedule required on the basis 
of sections 189 to 192 within three days of the 
expiry of the time limit specified in section 189 (1).

Section 194 – Objections to the Distribution Schedule
(1) In the case of an interim distribution, an objection 

to the schedule by a creditor must be notified to 
the insolvency court within one week of the ex-
piry of the time limit specified in section 189 (1).

(2) A decision by the court rejecting the objection 
shall be served on the creditor and the insolvency 
administrator. The creditor has the right of im-
mediate appeal against the order.

(3) A decision by the court ordering the amendment 
of the schedule shall be served on the creditor 
and the insolvency administrator and deposited 
in the court registry for the parties’ inspection. 
The administrator and the insolvency creditors 
have the right of immediate appeal against the 
order. The period for lodging an appeal begins on 
the day on which the decision was deposited in 
the court registry.

Section 195 – Determination of the Fraction 
(1) The creditors’ committee shall determine the 

fraction to be paid by way of an interim distribu-
tion on the recommendation of the insolvency 
administrator. If no creditors’ committee has 
been appointed, the insolvency administrator 
shall determine the fraction.

(2) The insolvency administrator shall notify the 
creditors taken into consideration in the interim 
distribution of the fraction.
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InsOSection 196 – Final Distribution
(1)  The final distribution shall take place as soon as 

realisation of the insolvency estate has been 
completed, with the exception of ongoing 
income.

(2)  The final distribution may only be made with the 
approval of the insolvency court.

Section 197 – Final Meeting
(1) On approving the final distribution, the insol-

vency court shall fix the date for a final creditors’ 
meeting. The purpose of this meeting is:
1. to discuss the insolvency administrator’s final 
accounts;
2. to raise objections to the final schedule and
3. for the creditors to make a decision in relation 
to assets of the insolvency estate which cannot 
be realised.

(2) There must be a period of not less than one 
month and not more than two months between 
publication of notice of the meeting and the date 
of the meeting.

(3) Section 194 (2) and (3) apply with the necessary 
modifications to the decision of the court on a 
creditor’s objections.

Section 198 – Deposit of Retained Amounts
The insolvency administrator shall deposit any 
amounts retained when the final distribution is 
made with an appropriate institution for the 
account of the parties concerned.

Section 199 – Surplus on Final Distribution
If the claims of all the insolvency creditors can be 
settled in full by the final distribution, the insol-
vency administrator shall hand over any surplus 
remaining to the debtor. If the debtor is not a 
natural person, the administrator shall hand over 
to each party holding a participating interest in 
the debtor the share of the surplus to which such 
party would be entitled under liquidation out-
side insolvency proceedings.

Section 200 – Termination of the Insolvency 
Proceedings

(1) As soon as the final distribution has been carried 
out, the insolvency court shall order the termina-
tion of the insolvency proceedings.

(2) The order and the grounds for termination of the 
proceedings shall be published. Sections 31 to 33 
apply with the necessary modifications.

Section 201 – Rights of the Insolvency Creditors after 
Termination of the Proceedings

(1) After termination of the insolvency proceedings 
the insolvency creditors may assert their 

remaining claims against the debtor without 
restriction.

(2) Insolvency creditors whose claims were accepted 
and not disputed by the debtor at the verification 
meeting may pursue compulsory enforcement 
against the debtor on the basis of their entry in 
the schedule as under an enforceable judgment. 
A claim in relation to which an objection raised 
has been overcome is equivalent to an undis-
puted claim. An application for the issue of an 
execution copy of the schedule may be submit-
ted only after termination of the insolvency 
proceedings.

(3) The provisions regulating the discharge of resid-
ual debt remain unaffected.

Section 202 – Jurisdiction in Relation to Enforcement
(1) In the circumstances specified in section 201, the 

local court where the insolvency proceedings are 
or were pending has exclusive jurisdiction 
1. for an action for the issue of the court certifi-
cate of enforceability;
2. for an action following the issue of the court 
certificate of enforceability disputing that the 
requirements for its issue had arisen;
3. for an action asserting objections affecting the 
claim itself.

(2) If the matter in dispute is not within the compe-
tence of local courts, the regional court within 
whose district the insolvency court is located 
shall have exclusive jurisdiction.

Section 203 – Order for a Subsequent Distribution
(1) On application by the insolvency administrator or 

an insolvency creditor or ex officio, the insolvency 
court shall order a subsequent distribution if, 
subsequent to the final meeting, 
1. retained amounts become available for 
distribution;
2. amounts paid out of the insolvency estate are 
returned to it or
3. assets of the insolvency estate are identified.

(2) Termination of the insolvency proceedings does 
not preclude the ordering of a subsequent 
distribution.

(3) The court may refrain from making such an order 
and transfer the available amount or the identi-
fied asset to the debtor if this appears appropri-
ate having regard to the insignificance of the 
amount or the low value of the asset and the 
costs of a subsequent distribution. The court may 
make the ordering of a subsequent distribution 
subject to advance payment of a sum of money 
covering the costs of the subsequent 
distribution.
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Section 204 – Appeal
(1) The order refusing the application for subse-

quent distribution shall be served on the appli-
cant. The applicant has the right of immediate 
appeal against the order.

(2) The decision ordering a subsequent distribution 
shall be served on the insolvency administrator, 
the debtor and, if a creditor applied for the distri-
bution, this creditor. The debtor has the right of 
immediate appeal against the decision.

Section 205 – Implementation of the Subsequent 
Distribution
After a subsequent distribution has been ordered, 
the insolvency administrator shall distribute the 
available amount or the proceeds from the reali-
sation of the identified asset on the basis of the 
final schedule. He/she shall present accounts to 
the insolvency court in relation to the 
distribution.

Section 206 – Exclusion of Preferential Creditors
Preferential creditors whose claims became 
known to the insolvency administrator 
1. in relation to an interim distribution, only after 
determination of the fraction;
2. in relation to the final distribution, only after 
the conclusion of the final meeting or
3. in relation to a subsequent distribution, only 
after its public announcement may demand sat-
isfaction only out of the funds remaining in the 
insolvency estate after the distribution.

Chapter Three – Discontinuation of Proceedings

Section 207 – Discontinuation due to Insufficient 
Assets

(1)  If it transpires after commencement of insol-
vency proceedings that the insolvency estate is 
insufficient to cover the costs of the proceedings, 
the insolvency court shall discontinue the pro-
ceedings. The proceedings shall not be discontin-
ued if a sufficient sum of money is advanced or if 
the costs are deferred pursuant to section 4a; 
section 26 (3) applies with the necessary 
modifications.

(2) The creditors’ meeting, the insolvency adminis-
trator and the preferential creditors shall be 
heard prior to discontinuation.

(3) Any cash funds available in the insolvency estate 
shall be used by the administrator prior to dis-
continuation to settle the costs of the proceed-
ings and of these, in the first place, the expenses 
in proportion to their amounts. The administra-
tor is no longer obliged to realise the assets of 
the insolvency estate.

Section 208 – Notification of Deficiency of Assets
(1) If the costs of the insolvency proceedings are cov-

ered but the insolvency estate is insufficient to 
meet the other preferential liabilities which are 
due, the insolvency administrator shall notify the 
insolvency court that there is a deficiency of as-
sets. The same shall apply if it is likely that the 
estate will be insufficient to meet the other ex-
isting preferential liabilities when they become 
due.

(2) The court shall publish the notification of defi-
ciency of assets. It shall be served separately on 
the preferential creditors.

(3) The duty incumbent on the insolvency adminis-
trator to manage and realise the insolvency es-
tate shall continue even after the notification of 
deficiency of assets.

Section 209 – Satisfaction of the Preferential 
Creditors

(1) The insolvency administrator shall settle the 
preferential liabilities in the following order; lia-
bilities with the same ranking shall be settled in 
proportion to their amounts:
1. the costs of the insolvency proceedings;
2. preferential liabilities that were created after 
the notification of deficiency of assets without 
forming part of the costs of the insolvency 
proceedings;
3. the remaining preferential liabilities, including 
lastly the maintenance permitted pursuant to 
sections 100 and 101 (1) sentence 3.

(2) The following shall also be deemed to be prefer-
ential liabilities within the meaning of subsec-
tion (1) No. 2:
1. liabilities arising out of a reciprocal contract 
which the insolvency administrator has chosen 
to perform subsequent to the notification of 
deficiency of assets;
2. liabilities arising out of a contract for continu-
ing obligations for the period after the first date 
on which the insolvency administrator could 
have given notice of termination subsequent to 
the notification of deficiency of assets;
3. liabilities arising out of a contract for continu-
ing obligations insofar as the insolvency adminis-
trator has claimed counter-performance on 
behalf of the insolvency estate subsequent to the 
notification of deficiency of assets.

Section 210 – Prohibition of Enforcement
As soon as the insolvency administrator has 
given notification of deficiency of assets, enforce-
ment in respect of a preferential liability within 
the meaning of section 209 (1) No. 3 is not 
permitted.
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InsOSection 210a – Insolvency Plan on Deficiency of Assets 
Where notification of deficiency of assets is 
given, the provisions regulating insolvency plans 
are applicable subject to the provisos that 
1. the preferential creditors with the ranking of 
section 209 (1) number 3 take the place of the 
non-subordinated insolvency creditors and 
2. section 246 number 2 applies with the neces-
sary modifications to the non-subordinated 
insolvency creditors.

Section 211 – Discontinuation after Notification of 
Deficiency of Assets

(1) As soon as the insolvency administrator has dis-
tributed the insolvency estate in accordance with 
section 209, the insolvency court shall discon-
tinue the insolvency proceedings.

(2) The insolvency administrator shall render a sepa-
rate account of his/her activities subsequent to 
the notification of deficiency of assets.

(3) If assets of the insolvency estate are identified 
after the discontinuation of the proceedings, on 
application by the administrator or a preferential 
creditor or ex officio, the court shall order a sub-
sequent distribution. Section 203 (3) and sections 
204 and 205 apply with the necessary 
modifications.

Section 212 – Discontinuation Where the Grounds for 
Commencement of Proceedings Cease to Exist
The insolvency proceedings shall be discontinued 
on application by the debtor if it is warranted 
that, after the proceedings are discontinued, the 
debtor will neither be in a position of illiquidity 
nor imminent illiquidity, nor of overindebted-
ness, if overindebtedness was the ground for 
commencement of insolvency proceedings. The 
application shall be admissible only if the debtor 
demonstrates to the satisfaction of the court 
that no ground for commencement of proceed-
ings exists.

Section 213 – Discontinuation with the Consent of the 
Creditors

(1) The insolvency proceedings shall be discontinued 
on application by the debtor if, after the expiry of 
the time limit for filing claims, the debtor procures 
the consent of all the insolvency creditors who 
have filed claims. In the case of creditors whose 
claims are disputed by the debtor or the insol-
vency administrator and in the case of creditors 
entitled to separate satisfaction, the insolvency 
court shall decide at its own discretion to what ex-
tent it requires the consent of these creditors or 
the provision of security in relation to them.

(2) The proceedings may be discontinued on applica-
tion by the debtor prior to the expiry of the time 

limit for filing claims if no other creditors are 
known beyond the creditors whose consent the 
debtor has procured.

Section 214 – Proceedings Concerning 
Discontinuation

(1) An application for discontinuation of insolvency 
proceedings pursuant to section 212 or section 
213 shall be published. It shall be deposited in the 
court registry for the parties’ inspection; in the 
case specified in section 213 it must be accompa-
nied by the creditors’ declarations of consent. The 
insolvency creditors may object in writing to the 
application within one week of its publication.

(2) The insolvency court shall make its decision on 
discontinuation after hearing the applicant, the 
insolvency administrator and the creditors’ com-
mittee, if one has been appointed. In the case of 
an objection, the objecting creditor shall also be 
heard.

(3) The insolvency administrator shall settle the un-
disputed preferential claims and provide security 
for the disputed preferential claims prior to dis-
continuation of the proceedings.

Section 215 – Publication and Effects of 
Discontinuation

(1) The order discontinuing insolvency proceedings 
pursuant to section 207, 211, 212 or 213 and the 
reason for discontinuation shall be published. 
The debtor, the insolvency administrator and the 
members of the creditors’ committee shall be in-
formed in advance when the discontinuation will 
become effective (section 9 (1) sentence 3). Sec-
tion 200 (2) sentence 2 applies with the neces-
sary modifications.

(2) Upon discontinuation of the insolvency proceed-
ings, the right to freely dispose of the insolvency 
estate reverts to the debtor. Sections 201 and 202 
apply with the necessary modifications.

Section 216 – Appeal
(1) If insolvency proceedings are discontinued pursu-

ant to section 207, 212 or 213, each insolvency 
creditor and, if discontinuation occurs pursuant 
to section 207, the debtor has the right of imme-
diate appeal.

(2) If an application pursuant to section 212 or sec-
tion 213 is refused, the debtor has the right of im-
mediate appeal.



116

Insolvency and Restructuring in Germany – Yearbook 2016

Part Six – Insolvency Plan

Chapter One – Preparation of the Plan

Section 217 – Principle
The satisfaction of the creditors entitled to sepa-
rate satisfaction and of the insolvency creditors, 
the realisation of the insolvency estate and its 
distribution to the parties concerned as well as 
the handling of the proceedings and the liability 
of the debtor subsequent to termination of the 
insolvency proceedings may be regulated in an 
insolvency plan derogating from the provisions 
of this Code. If the debtor is not a natural person, 
the share and membership rights of the parties 
holding a participating interest in the debtor 
may also be included in the plan.

Section 218 – Submission of the Insolvency Plan
(1) The insolvency administrator and the debtor are 

entitled to submit an insolvency plan to the in-
solvency court. Submission by the debtor may be 
combined with the application for commence-
ment of insolvency proceedings. A plan that is 
only received by the court after the final meeting 
will not be considered.

(2) If the creditors’ meeting has instructed the insol-
vency administrator to draw up an insolvency 
plan, the administrator must submit the plan to 
the court within a reasonable period of time.

(3) Where the plan is drawn up by the insolvency ad-
ministrator, the creditors’ committee, if one has 
been appointed, the works council, the commit-
tee representing executive staff and the debtor 
shall assist in an advisory capacity.

Section 219 – Structure of the Plan
The insolvency plan consists of the declaratory 
part and the constructive part. It shall be accom-
panied by the attachments specified in sections 
229 and 230.

Section 220 – Declaratory Part
(1) The declaratory part of the insolvency plan de-

scribes the measures taken or yet to be taken fol-
lowing the commencement of insolvency pro-
ceedings in order to establish the basis for the 
planned structuring of the rights of the parties 
concerned.

(2) The declaratory part shall contain all other infor-
mation concerning the basis and effects of the 
plan which is relevant for the decision of the par-
ties concerned on approval of the plan and for its 
confirmation by the court.

Section 221 – Constructive Part
The constructive part of the insolvency plan sets 
out how the legal status of the parties concerned 
is to be changed as a result of the plan. The insol-
vency administrator may be authorised by the 
plan to take the necessary measures for imple-
mentation of the plan and to correct any mani-
fest errors in the plan.

Section 222 – Formation of Groups
(1) In determining the rights of the parties involved 

in the insolvency plan, insofar as parties with dif-
fering legal status are affected, groups shall be 
formed. A distinction shall be made between
1. creditors entitled to separate satisfaction, if 
their rights are impaired by the plan;
2. non-subordinated insolvency creditors;
3. the individual ranking categories of the subor-
dinated insolvency creditors, unless their claims 
are deemed to be waived pursuant to section 225;
4. parties holding a participating interest in the 
debtor, if their share or membership rights are 
included in the plan.

(2) Groups of parties with the same legal status may 
be formed, grouping together parties with equiva-
lent economic interests. The groups must be ap-
propriately distinguished from one another. The 
demarcation criteria shall be specified in the plan.

(3) The employees shall form a separate group if 
they hold significant claims as insolvency credi-
tors. Separate groups may be formed for minor 
creditors and for small shareholders holding an 
interest in the liable equity capital of less than 
one per cent or less than Euro 1,000.

Section 223 – Rights of Parties Entitled to Separate 
Satisfaction

(1) Unless otherwise specified in the insolvency plan, 
the plan shall not affect the right of the creditors 
entitled to separate satisfaction to obtain satis-
faction from the assets that are subject to rights 
to separate satisfaction. A derogating provision is 
excluded in relation to financial collateral ar-
rangements within the meaning of section 1 (17) 
of the Banking Act [Kreditwesengesetz] as well as 
to securities provided 
1. to the operator of or participant in a system 
pursuant to section 1 (16) of the Banking Act 
[Kreditwesengesetz] in order to secure its claims 
under the system or
2. to the central bank of a Member State of the 
European Union or the European Central Bank.

(2) If the plan contains a derogating provision, the 
constructive part shall indicate in respect of the 
creditors entitled to separate satisfaction the 
fraction by which their rights are to be reduced, 
the period of time for which their rights are to be 
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InsOdeferred and any other provisions to which they 
are to be subject.

Section 224 – Rights of Insolvency Creditors
The constructive part of the insolvency plan shall 
indicate in respect of the non-subordinated cred-
itors the fraction by which their claims are to be 
reduced, the period of time for which their claims 
are to be deferred, how their claims are to be 
secured and any other provisions to which they 
are to be subject.

Section 225 – Rights of Subordinated Insolvency 
Creditors

(1) Unless otherwise specified in the insolvency plan, 
the claims of subordinated insolvency creditors 
shall be deemed to be waived.

(2) If the plan contains a derogating provision, the 
constructive part shall contain the information 
specified in section 224 in respect of each group 
of subordinated creditors.

(3) The liability of the debtor for fines and the com-
parable liabilities pursuant to section 39 (1) No. 3 
subsequent to termination of the insolvency pro-
ceedings can neither be excluded nor restricted 
by a plan.

Section 225a – Rights of Shareholders 
(1) The share or membership rights of the parties 

holding a participating interest in the debtor re-
main unaffected by the insolvency plan unless 
the plan provides otherwise. 

(2) Provision may be made in the constructive part 
of the plan for creditors’ claims to be converted 
into share or membership rights in the debtor. A 
conversion against the wishes of the creditors 
concerned is excluded. The plan may, in particu-
lar, provide for a reduction or an increase in the 
registered capital, the provision of in-kind contri-
butions, the exclusion of subscription rights or 
the payment of financial settlements to depart-
ing shareholders. 

(3) Any provision that is admissible under company 
law may be made in the plan, in particular the 
continuation of a liquidated company or the 
transfer of share or membership rights. 

(4) Measures pursuant to subsections (2) or (3) shall 
not confer entitlement to rescind or terminate 
contracts involving the debtor. They shall further 
not result in any other cessation of contracts. 
Contractual agreements to the contrary are inva-
lid. Agreements linked to a breach of duty by the 
debtor remain unaffected by sentences 1 and 2 
insofar as this is not confined to a measure pur-
suant to subsections (2) or (3) being envisaged or 
implemented.

(5)  If a measure pursuant to subsection (2) or (3) con-
stitutes good cause for a party holding a partici-
pating interest in the debtor to withdraw from 
the legal entity or company without legal per-
sonality and if this right of withdrawal is exer-
cised, the financial position which would have 
arisen on liquidation of the debtor shall be appli-
cable in determining the amount of any settle-
ment claim. Payment of the settlement claim 
may be deferred over a period of up to three 
years in order to avoid an unreasonable burden 
on the debtor’s financial position. Interest is pay-
able on unpaid settlement balances.

Section 226 – Equal Treatment of the Parties 
Concerned

(1) Within each group equal rights shall be extended 
to all parties concerned.

(2) Any differing treatment of the parties in a group 
is only permitted with the consent of all parties 
concerned. In this case the insolvency plan shall 
be accompanied by the declaration of consent of 
each party concerned.

(3) Any agreement concluded between the insol-
vency administrator, the debtor or other parties 
and individual parties conferring on the latter an 
advantage not provided for in the plan in ex-
change for their conduct during voting or other-
wise in connection with the insolvency proceed-
ings is void.

Section 227 – Liability of the Debtor
(1) If nothing to the contrary is specified in the insol-

vency plan, the debtor shall be discharged from 
his/her residual obligations towards the insol-
vency creditors by way of the satisfaction of 
these creditors provided for in the constructive 
part of the plan.

(2) If the debtor is a company without legal person-
ality or a partnership limited by shares, subsec-
tion (1) shall apply with the necessary modifica-
tions to the personal liability of the partners.

Section 228 – Modification of Relationships under 
Property Law 
If rights in objects are to be created, modified, 
transferred or cancelled, the necessary declara-
tions of intent by the parties concerned may be 
incorporated into the constructive part of the 
insolvency plan. If rights in a plot of land or in 
registered rights which are registered in the Land 
Register are involved, these rights shall be speci-
fied in compliance with section 28 of the Land 
Register Code [Grundbuchordnung]. Sentence 2 
applies with the necessary modifications to 
rights registered in the Register of Ships, Register 
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of Ships under Construction and Register of Liens 
on Aircraft.

Section 229 – Statement of Assets and Liabilities. 
Earnings and Financial Plan
If the creditors are to be satisfied from the earn-
ings resulting from the continuation of the 
enterprise by the debtor or a third party, the 
insolvency plan shall be accompanied by a state-
ment of assets and liabilities listing the values of 
the assets and liabilities which would be set 
against each other if the plan were to become 
effective. In addition, the plan shall indicate the 
outgoings and earnings to be expected for the 
period during which the creditors are to be satis-
fied and the sequence of income and expendi-
ture which is intended to ensure the liquidity of 
the enterprise during this period. The creditors 
who have not filed their claims but who are 
known about when the plan is drawn up must 
also be taken into consideration in this regard.

Section 230 – Additional Attachments
(1) If the insolvency plan provides for the continued 

operation of the debtor’s enterprise by the debtor 
and the debtor is a natural person, the plan shall 
also be accompanied by the debtor’s declaration 
of his/her willingness to continue to operate the 
enterprise on the basis of the plan. If the debtor 
is a company without legal personality or a part-
nership limited by shares, the plan shall be ac-
companied by a corresponding declaration by the 
persons who are to be general partners of the 
enterprise in terms of the plan. The debtor’s de-
claration pursuant to sentence 1 is not required if 
the debtor submits the plan himself/herself.

(2) If creditors are to take over share or membership 
rights or participating interests in a legal entity, 
an unincorporated association or a company 
without legal personality, the plan shall be ac-
companied by the declaration of consent of each 
of these creditors.

(3) If a third party has agreed to assume obligations 
towards the creditors in the event that the plan is 
confirmed, the plan shall be accompanied by the 
declaration of the third party.

Section 231 – Rejection of the Plan
(1)  The insolvency court shall reject the plan ex 

officio
1. if the provisions concerning the right to submit 
a plan and the contents of the plan, in particular 
the formation of groups, are not complied with 
and the submitting party cannot or does not 
remedy the defect within a reasonable period of 
time set by the court;

2. if a plan submitted by the debtor clearly has no 
prospect of being accepted by the parties con-
cerned or of being confirmed by the court or
3. if the claims to which the parties concerned are 
entitled according to the constructive part of a 
plan submitted by the debtor clearly cannot be 
satisfied.
The decision of the court shall be made within 
two weeks of submission of the plan.

(2) If the debtor had already submitted a plan during 
the insolvency proceedings which was refused by 
the parties concerned, not confirmed by the 
court or withdrawn by the debtor after publica-
tion of the date of the discussion meeting, the 
court shall reject a new plan submitted by the 
debtor if the insolvency administrator, with the 
consent of the creditors’ committee if one has 
been appointed, requests its rejection.

(3) The submitting party has the right of immediate 
appeal against the order rejecting the plan.

Section 232 – Comments on the Plan 
(1) If the insolvency plan is not rejected, the insol-

vency court shall forward the plan for comment 
to:
1. the creditors’ committee, if one has been 
appointed, the works council and the committee 
representing executive staff;
2. the debtor, if the insolvency administrator sub-
mitted the plan;
3. the insolvency administrator, if the debtor sub-
mitted the plan.

(2) The court may also give the debtor’s competent 
official professional organisation representing 
industry, business, trade or agriculture, or other 
expert bodies, the opportunity to make 
representations.

(3) The court shall fix a period for submission of rep-
resentations. The submission period shall not ex-
ceed two weeks.

Section 233 – Stay of Realisation and Distribution
On application by the debtor or the insolvency 
administrator, the insolvency court shall order 
the stay of the process of realisation and distri-
bution insofar as the continued realisation and 
distribution of the insolvency estate would jeop-
ardise the implementation of a submitted insol-
vency plan. The court shall not order a stay or 
shall revoke the stay order if it entails the risk of 
significant detriment to the insolvency estate or 
if the insolvency administrator, with the consent 
of the creditors’ committee or creditors’ meeting, 
requests the continuation of realisation and 
distribution.
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InsOSection 234 – Deposit of the Plan
The insolvency plan, together with its attach-
ments and any representations received, shall be 
deposited in the court registry for the parties’ 
inspection.

Chapter Two – Acceptance and Confirmation of 
the Plan

Section 235 – Discussion and Voting Meeting
(1) The insolvency court shall schedule a meeting at 

which the insolvency plan and the voting rights 
of the parties concerned can be discussed and for 
subsequent voting on the plan (discussion and 
voting meeting). The meeting shall be scheduled 
for no later than one month in advance. It may be 
called at the same time as the representations 
pursuant to section 232 are being obtained.

(2) The date of the discussion and voting meeting 
shall be published. The public announcement of 
the meeting must indicate that the plan and the 
representations received may be inspected at the 
court registry. Section 74 (2) sentence 2 applies 
with the necessary modifications.

(3) The insolvency creditors who have filed claims, 
the creditors entitled to separate satisfaction, the 
insolvency administrator, the debtor, the works 
council and the committee representing execu-
tive staff shall be specifically invited. A copy of 
the plan or a summary of the main content, 
which the submitting party must provide on re-
quest, shall be sent with the invitation. If the 
share or membership rights of the parties hold-
ing a participating interest in the debtor are in-
cluded in the plan, these parties shall also be in-
vited in accordance with sentences 1 and 2; this 
shall not apply to shareholders or to sharehold-
ers in a partnership limited by shares. Section 121 
(4a) of the Stock Corporation Act [Aktiengesetz] 
applies with the necessary modifications to 
quoted companies; they shall make a summary 
of the main content of the plan available on their 
website.

Section 236 – Combination with the Verification 
Meeting
The discussion and voting meeting must not take 
place prior to the verification meeting. Both 
meetings may, however, be combined.

Section 237 – Voting Rights of the Insolvency 
Creditors

(1) Section 77 (1) sentence 1, section 77 (2) and section 
77 (3) No. 1 apply with the necessary modifica-
tions to the voting rights of the insolvency credi-
tors in relation to the vote on the insolvency plan. 
Creditors entitled to separate satisfaction are 

only entitled to vote as insolvency creditors to 
the extent that the debtor is also personally lia-
ble towards them and they waive their right to 
separate satisfaction or separate satisfaction 
fails; so long as the amount of the shortfall has 
not been determined, their claims shall be taken 
into consideration at the level of the probable 
shortfall.

(2) Creditors whose claims are not impaired by the 
plan do not have a voting right.

Section 238 – Voting Rights of the Creditors Entitled 
to Separate Satisfaction 

(1)  Insofar as the legal position of creditors entitled to 
separate satisfaction is also regulated in the insol-
vency plan, the rights of these creditors shall be 
discussed individually at the meeting. Rights to 
separate satisfaction which are not disputed by the 
insolvency administrator, by a creditor entitled to 
separate satisfaction or by an insolvency creditor 
give entitlement to a voting right. Section 41, sec-
tion 77 (2) and section 77 (3) No. 1 apply with the 
necessary modifications to voting rights in the case 
of disputed rights, rights subject to a condition 
precedent or rights that have not yet matured.

(2)  Section 237 (2) applies with the necessary 
modifications.

Section 238a – Voting Rights of Shareholders 
(1) The voting rights of the debtor’s shareholders are 

determined solely in accordance with their par-
ticipating interest in the subscribed capital or the 
debtor’s assets. Restrictions on voting rights, spe-
cial voting rights and multiple voting rights shall 
be disregarded. 

(2) Section 237 (2) applies with the necessary 
modifications. 

Section 239 – Voting List
The registrar of the court registry shall draw up a 
list recording the voting rights of the parties con-
cerned resulting from the discussions at the 
meeting.

Section 240 – Amendment of the Plan
The party who submits the plan is entitled to 
amend the content of individual provisions of 
the insolvency plan on the basis of the discus-
sions at the meeting. The amended plan may be 
voted on at the same meeting.

Section 241 – Separate Voting Meeting
(1) The insolvency court may schedule a separate 

meeting for the vote on the insolvency plan. In 
this event the period of time between the discus-
sion meeting and the voting meeting shall 
amount to not more than one month.
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(2) The parties entitled to vote and the debtor shall 
be invited to the voting meeting. This shall not 
apply to shareholders or to shareholders in a 
partnership limited by shares. It is sufficient in 
respect of these parties to publish the date of the 
meeting. Section 121 (4a) of the Stock Corporation 
Act [Aktiengesetz] applies with the necessary 
modifications to quoted companies. In the event 
of an amendment to the plan, specific reference 
shall be made to the amendment.

Section 242 – Written Vote
(1) If a separate voting meeting is scheduled, voting 

rights may be exercised in writing.
(2) The insolvency court shall send out voting papers 

to the parties entitled to vote advising them of 
their voting right after the discussion meeting. 
Votes in writing shall only be taken into account 
if they are received by the court by no later than 
the day before the voting meeting; reference 
shall be made to this when the voting papers are 
sent out.

Section 243 – Voting in Groups
Each group of parties entitled to vote shall vote 
separately on the insolvency plan.

Section 244 – Required Majorities
(1) Acceptance of the insolvency plan by the credi-

tors requires that, in each group, 
1. the majority of the voting creditors approve the 
plan and
2. the total of the claims of the assenting credi-
tors amounts to more than half of the total of 
the claims of the voting creditors.

(2) Creditors who are entitled to a right jointly or 
whose rights constituted a single right until the 
occurrence of the ground for commencement of 
insolvency proceedings shall be counted as one 
creditor in the vote. The same applies where a 
right is encumbered with a lien or a usufruct.

(3) Subsection (1) number 2 applies with the neces-
sary modifications to the parties holding a par-
ticipating interest in the debtor subject to the 
proviso that the total of the participating inter-
ests takes the place of the total of the claims.

Section 245 – Prohibition of Obstruction
(1) Even if the required majorities have not been 

achieved, the approval of a voting group shall be 
deemed to have been granted if
1. the members of this group are likely to be in no 
worse a position as a result of the insolvency 
plan than they would be in without a plan;
2. the members of this group participate to a rea-
sonable extent in the economic value accruing to 

the parties concerned on the basis of the plan; 
and
3. the majority of the voting groups approved the 
plan with the required majorities.

(2) For a group of creditors reasonable participation 
within the meaning of subsection (1) number 2 
exists if, pursuant to the plan, 
1. no other creditor receives economic value 
exceeding the full amount of its claim; 
2. neither a creditor whose claim for satisfaction 
would rank behind the claims of the creditors in 
the group without a plan, nor the debtor, nor any 
party holding a participating interest in the 
debtor receives economic value and 
3. no creditor whose claim for satisfaction would 
rank equally with the claims of the creditors in 
the group without a plan is placed in a better 
position than these creditors. 

(3) For a group of shareholders, reasonable participa-
tion within the meaning of subsection (1) num-
ber 2 exists if, pursuant to the plan, 
1. no creditor receives economic value exceeding 
the full amount of its claim and 
2. no shareholder who would be on an equal foot-
ing with the shareholders in the group without a 
plan is placed in a better position than these 
shareholders.

Section 246 – Approval of Subordinated Insolvency 
Creditors
The following additional conditions apply to the 
acceptance of the insolvency plan by the sub-
ordinated insolvency creditors:
1. The approval of the groups with claims ranking 
behind those specified in section 39 (1) No. 3 is 
deemed to be granted if no insolvency creditor is 
placed in a better position as a result of the plan 
than the creditors in these groups.
2. If none of the creditors in a group participates 
in the vote, the approval of the group is deemed 
to have been granted.

Section 246a – Approval of the Shareholders 
If none of the members of a group of sharehold-
ers participates in the vote, the approval of the 
group is deemed to have been granted. 

Section 247 – Approval of the Debtor
(1) The approval of the debtor to the plan is deemed 

to have been granted if the debtor does not ob-
ject to the plan in writing, at the latest at the vot-
ing meeting.

(2) An objection under subsection (1) shall be disre-
garded if
1. the debtor is likely to be in no worse a position 
as a result of the plan than it would be in with-
out a plan and
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InsO2. no creditor receives economic value exceeding 
the full amount of its claim.

Section 248 – Court Confirmation 
(1) Following acceptance of the insolvency plan by 

the parties concerned (sections 244 to 246a) and 
approval of the plan by the debtor, the plan must 
be confirmed by the insolvency court.

(2) Prior to its decision confirming the plan, the 
court shall hear the insolvency administrator, the 
creditors’ committee, if one has been appointed, 
and the debtor.

Section 248a – Court Confirmation of Plan Correction 
(1) Correction of the insolvency plan by the insol-

vency administrator pursuant to section 221 sen-
tence 2 requires the confirmation of the insol-
vency court.

(2) Prior to its decision confirming the plan, the 
court shall hear the insolvency administrator, the 
creditors’ committee, if one has been appointed, 
the creditors and shareholders, insofar as their 
rights are affected, and also the debtor.

(3) On application, confirmation shall be refused if a 
party is likely to be placed in a worse position by 
the plan amendment resulting from the correc-
tion than it would be in under the effects envis-
aged by the plan.

(4) The creditors and shareholders specified in sub-
section (2) and the insolvency administrator have 
the right of immediate appeal against the order 
confirming or rejecting the correction. Section 
253 (4) applies with the necessary modifications.

Section 249 – Conditional Plan
If the insolvency plan provides that prior to con-
firmation particular contributions are to be pro-
vided or other measures are to be put into effect, 
the plan may be confirmed only if these require-
ments are met. Confirmation shall be refused ex 
officio if the requirements are not met even after 
the expiry of a reasonable period of time set by 
the insolvency court.

Section 250 – Breach of Procedural Provisions
Confirmation shall be refused ex officio if
1. the provisions concerning the content and pro-
cedural handling of the insolvency plan, accept-
ance of the plan by the parties concerned and 
approval of the plan by the debtor have not been 
observed in a material respect and the defect 
cannot be remedied or
2. acceptance of the plan was improperly 
obtained, in particular by the preferential treat-
ment of a party.

Section 251 – Protection of Minorities
(1) On application by a creditor or, if the debtor is not 

a natural person, a party holding a participating 
interest in the debtor, confirmation of the insol-
vency plan shall be refused if 
1. the applicant objected to the plan in writing or 
had its objection minuted, at the latest at the 
voting meeting and 
2. the applicant is likely to be placed in a worse 
position as a result of the plan than it would be 
in without a plan. 

(2) The application is admissible only if the applicant 
demonstrates to the satisfaction of the court, at 
the latest at the voting meeting, that it is likely 
to be placed in a worse position as a result of the 
plan. 

(3) The application shall be rejected if funds are 
made available in the constructive part of the 
plan in case a party proves less favourable treat-
ment. Whether the party concerned receives a 
settlement out of these funds shall be resolved 
outside the insolvency proceedings.

Section 252 – Publication of the Decision
(1) The order confirming or refusing confirmation of 

the insolvency plan shall be pronounced at the 
voting meeting or at a special meeting to be 
scheduled as soon as possible. Section 74 (2) sen-
tence 2 applies with the necessary 
modifications.

(2) If the plan is confirmed, a copy of the plan or a 
summary of the main content shall be sent to 
the insolvency creditors who filed claims and the 
creditors entitled to separate satisfaction refer-
ring to its confirmation. If the share or member-
ship rights of the parties holding a participating 
interest in the debtor are included in the plan, 
the documents shall also be sent to them; this 
shall not apply to shareholders or shareholders in 
a partnership limited by shares. Quoted compa-
nies shall make a summary of the main content 
of the plan available on their website.

Section 253 – Appeal
(1) The creditors, the debtor and, if the debtor is not 

a natural person, the parties holding a participat-
ing interest in the debtor have the right of im-
mediate appeal against the order confirming or 
refusing confirmation of the insolvency plan. 

(2) The right of immediate appeal against the confir-
mation order is admissible only if the appellant 
1. objected to the plan in writing or had its objec-
tion minuted, at the latest at the voting 
meeting; 
2. voted against the plan and 
3. demonstrates to the satisfaction of the court 
that it will be placed in a substantially worse 
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position as a result of the plan than it would be 
in without a plan and that this disadvantage can-
not be compensated for by a payment out of the 
funds specified in section 251 (3). 

(3) Subsection (2) numbers 1 and 2 shall apply only if 
specific reference was made in the public an-
nouncement of the meeting (section 235 (2)) and 
in the notices of invitation to the meeting (sec-
tion 235 (3)) to the necessity of an objection to 
and rejection of the plan.

(4) On application by the insolvency administrator, 
the regional court shall refuse the appeal with-
out delay if it appears that the entry into effect 
of the insolvency plan as soon as possible de-
serves priority because, in the view of the court, 
exercising its independent discretion, the disad-
vantages of a delay in implementing the plan 
outweigh the disadvantages for the appellant; a 
redress procedure pursuant to section 572 (1) sen-
tence 1 of the Code of Civil Procedure [Zivilprozes-
sordnung] shall not take place. This shall not ap-
ply in the event of a particularly serious 
infringement of the law. If the court refuses the 
appeal pursuant to sentence 1, the appellant 
shall be compensated out of the insolvency es-
tate for the loss it incurs as a result of the imple-
mentation of the plan; cancellation of the effects 
of the insolvency plan cannot be requested as 
compensation. The regional court which refused 
the immediate appeal has exclusive jurisdiction 
for actions claiming compensation pursuant to 
sentence 3.

Chapter Three – Effects of the Confirmed Plan. 
Monitoring Implementation of the Plan

Section 254 – General Effects of the Plan
(1) When the order confirming the insolvency plan 

becomes final, the effects set out in the construc-
tive part become binding for and against all par-
ties concerned. 

(2) The plan shall not affect the rights of the insol-
vency creditors against co-debtors and sureties 
of the debtor, the rights of these creditors in ob-
jects which do not form part of the insolvency 
estate or rights under a priority notice relating to 
such objects. Under the plan the debtor is, how-
ever, discharged vis-à-vis its co-debtors, sureties 
or any other party holding a right of recourse in 
the same way as it is discharged vis-à-vis its 
creditors.

(3) If a creditor receives satisfaction exceeding the 
amount it could claim under the plan, this shall 
not give rise to a duty on the part of the recipient 
to make restitution.

(4) If creditors’ claims are converted into share or 
membership rights in the debtor, following court 

confirmation of the plan the debtor cannot as-
sert any claims against the former creditors on 
account of an overvaluation of the claims in the 
plan.

Section 254a – Rights in Objects. Other Effects of the 
Plan 

(1) If rights in objects are to be created, amended, 
transferred or cancelled or if shareholdings in a 
company with limited liability are to be trans-
ferred, the declarations of intent by the parties 
concerned that are recorded in the insolvency 
plan shall be deemed to have been made in the 
prescribed form. 

(2) If the share or membership rights of the parties 
holding a participating interest in the debtor are 
included in the plan (section 225a), the resolu-
tions of the shareholders or other declarations of 
intent by the parties concerned that are recorded 
in the plan shall be deemed to have been made 
in the prescribed form. Notices of meetings, an-
nouncements and other measures required un-
der company law in preparation for resolutions 
of the shareholders shall be deemed to have 
been effected in the prescribed form. The insol-
vency administrator is entitled to undertake the 
necessary registrations with the relevant regis-
tration court. 

(3) The same shall apply with the necessary modifi-
cations to the undertakings recorded in the plan 
on which a measure pursuant to subsection (1) or 
(2) is based.

Section 254b – Effect for all Parties Concerned 
Sections 254 and 254a apply also to insolvency 
creditors who have not filed their claims and to 
parties who have objected to the insolvency 
plan.

Section 255 – Revival Clause
(1) If the claims of insolvency creditors are deferred 

or partially waived on the basis of the construc-
tive part of the insolvency plan, the deferment or 
waiver will cease to be binding on a creditor 
against whom the debtor significantly defaults 
in implementing the plan. Significant default 
shall only be considered to have occurred when 
the debtor has not paid a liability that is due de-
spite having received a written reminder from 
the creditor granting a period of grace of at least 
two weeks.

(2) If new insolvency proceedings are commenced in 
respect of the debtor’s assets before the plan has 
been implemented in full, the deferment or 
waiver of claims shall cease to be binding on all 
the insolvency creditors.
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InsO(3) The plan may provide otherwise. However, sub-
section (1) cannot be departed from to the detri-
ment of the debtor.

Section 256 – Disputed Claims. Shortfall Claims
(1) If a claim was disputed at the verification meet-

ing or if the amount of the shortfall claim of a 
creditor entitled to separate satisfaction has 
not yet been determined, default in the imple-
mentation of the insolvency plan within the 
meaning of section 255 (1) shall not be consid-
ered to have occurred if, until final determina-
tion of the amount of the claim, the debtor 
takes account of the claim to the extent corre-
sponding to the decision of the insolvency court 
on the voting right of the creditor at the vote on 
the plan. If the insolvency court has not yet de-
cided on the creditor’s voting right, on applica-
tion by the debtor or the creditor the court shall 
make a subsequent determination of the extent 
to which the debtor must take account of the 
claim on a provisional basis.

(2) If the final determination results in the debtor 
having paid an insufficient amount, it shall make 
retrospective payment of the amount outstand-
ing. Significant default in the implementation of 
the plan shall only be considered to have oc-
curred when the debtor does not make retro-
spective payment of the amount outstanding 
despite having received a written reminder from 
the creditor granting a period of grace of at least 
two weeks.

(3) If the final determination results in the debtor 
having paid an excessive amount, it may claim 
repayment of the excess only insofar as the ex-
cess also exceeds the unmatured part of the 
claim to which the creditor is entitled under the 
insolvency plan.

Section 257 – Enforcement based on the Plan
(1) Insolvency creditors whose claims were accepted 

and not disputed by the debtor at the verification 
meeting may pursue compulsory enforcement 
against the debtor based on the confirmed, final 
and binding insolvency plan in conjunction with 
their entry in the schedule as under an enforcea-
ble judgment. A claim in relation to which an ob-
jection which was raised has been overcome is 
equivalent to an undisputed claim. Section 202 
applies with the necessary modifications.

(2) The same shall apply to compulsory enforcement 
against a third party who assumed obligations 
for the implementation of the plan alongside the 
debtor by means of a written declaration submit-
ted to the insolvency court without reserving the 
defence of failure to pursue remedies.

(3) If a creditor asserts the rights to which it is enti-
tled in the event of significant default by the 
debtor in the implementation of the plan, the 
creditor has to satisfy the court in relation to the 
reminder and the expiry of the period of grace in 
order to obtain the issue of the court certificate 
of enforceability in respect of these rights and for 
the purpose of carrying out compulsory enforce-
ment but is not required to produce any further 
evidence in respect of the debtor’s default.

Section 258 – Termination of the Insolvency 
Proceedings 

(1) As soon as the order confirming the insolvency 
plan has become final and binding, the insol-
vency court shall order the termination of the in-
solvency proceedings unless the insolvency plan 
provides otherwise.

(2) The insolvency administrator shall settle the un-
disputed, mature preferential claims and provide 
security for disputed or unmatured preferential 
claims prior to termination of the proceedings. A 
financial plan may also be submitted showing 
that satisfaction of the unmatured preferential 
claims is ensured.

(3) The order and grounds for termination of the 
proceedings shall be published. The debtor, the 
insolvency administrator and the members of 
the creditors’ committee shall be informed in ad-
vance when the termination will become effec-
tive (section 9 (1) sentence 3). Section 200 (2) sen-
tence 2 applies with the necessary modifications.

Section 259 – Effects of Termination
(1) The offices of the insolvency administrator and 

members of the creditors’ committee expire 
upon termination of the insolvency proceedings. 
The right to freely dispose of the insolvency es-
tate reverts to the debtor.

(2) The provisions concerning monitoring of imple-
mentation of the plan remain unaffected.

(3) The insolvency administrator may continue a 
pending action concerning avoidance in insol-
vency even after termination of the proceedings 
if provision is made for this in the constructive 
part of the insolvency plan. In this case the action 
will be undertaken for account of the debtor un-
less the plan provides otherwise.

Section 259a – Protection from Enforcement 
(1) If, after termination of the proceedings, compul-

sory enforcement by individual insolvency credi-
tors who did not file their claims by the date of 
the voting meeting threatens the implementa-
tion of the insolvency plan, on application by the 
debtor the insolvency court may order the full or 
partial lifting of a measure of compulsory 
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enforcement or prohibit it for a maximum of 
three years. The application is admissible only if 
the debtor credibly establishes the factual allega-
tions substantiating the threat. 

(2) If the threat is credibly established, the court may 
also temporarily suspend compulsory enforce-
ment. 

(3) The court shall set aside or vary its order on ap-
plication if this is necessary taking account of a 
change in circumstances.

Section 259b – Special Limitation Period 
(1) The claim of an insolvency creditor who did not 

file its claim by the date of the voting meeting 
becomes time-barred within one year. 

(2) The limitation period begins when the claim is 
due and payable and the order confirming the in-
solvency plan has become final and binding. 

(3) Subsections (1) and (2) are applicable only if this 
results in a claim becoming time-barred earlier 
than by application of the limitation provisions 
which would otherwise be applicable. 

(4) The limitation period for the claim of an insol-
vency creditor is suspended while enforcement is 
not permitted by reason of protection from en-
forcement pursuant to section 259a. The suspen-
sion ends three months after termination of pro-
tection from enforcement.

Section 260 – Monitoring of Plan Implementation
(1) Provision may be made in the constructive part 

of the insolvency plan for monitoring the imple-
mentation of the plan.

(2) In the case provided for in subsection (1), after 
termination of the insolvency proceedings moni-
toring will be undertaken in relation to fulfil-
ment of the claims to which the creditors are en-
titled against the debtor pursuant to the 
constructive part of the plan.

(3) If so provided in the constructive part of the plan, 
the monitoring shall extend to fulfilment of the 
claims to which the creditors are entitled pursu-
ant to the constructive part of the plan against a 
legal entity or company without legal personality 
set up after the commencement of insolvency 
proceedings in order to take over and continue 
the debtor’s enterprise or a business operation of 
the debtor (takeover company).

Section 261 – Duties and Powers of the Insolvency 
Administrator

(1) The monitoring of implementation of the plan is 
the duty of the insolvency administrator. The of-
fices of the insolvency administrator and mem-
bers of the creditors’ committee and also the su-
pervision of the insolvency court will continue for 

this purpose. Section 22 (3) applies with the nec-
essary modifications.

(2) During the monitoring period the insolvency ad-
ministrator must report annually to the creditors’ 
committee, if one has been appointed, and to the 
court on the current status of and future pros-
pects for implementation of the insolvency plan. 
The right of the creditors’ committee and of the 
court to request specific information or an in-
terim report at any time remains unaffected.

Section 262 – Insolvency Administrator’s Duty of 
Notification
If the insolvency administrator ascertains that 
claims which are being monitored for fulfilment 
are not or cannot be met, he/she must notify the 
creditors’ committee and the insolvency court 
accordingly without delay. If a creditors’ committee 
has not been appointed, the administrator shall 
instead notify all creditors with claims against the 
debtor or the takeover company pursuant to the 
constructive part of the insolvency plan.

Section 263 – Transactions Requiring Approval
Provision may be made in the constructive part 
of the insolvency plan for particular transactions 
undertaken by the debtor or the takeover com-
pany during the monitoring period to require the 
approval of the insolvency administrator to be 
effective. Section 81 (1) and section 82 apply with 
the necessary modifications.

Section 264 – Credit Limit
(1) Provision may be made in the constructive part 

of the insolvency plan for the insolvency creditors 
to be subordinated to creditors with claims aris-
ing under loans and other lending taken out by 
the debtor or the takeover company during the 
monitoring period or left in place by a preferen-
tial creditor into the monitoring period. In this 
event a total amount for such lending shall also 
be fixed (credit limit). This may not exceed the 
value of the assets listed in the statement of as-
sets and liabilities annexed to the plan (section 
229 sentence 1).

(2) The insolvency creditors shall be subordinated 
under subsection (1) only to creditors with whom 
it is agreed that the lending granted by them is 
within the credit limit in terms of principal claim, 
interest and costs, the amounts of which shall be 
specified, and in relation to whom the insolvency 
administrator has confirmed this agreement in 
writing.

(3)  Section 39 (1) No. 5 remains unaffected.
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InsOSection 265 – Subordination of New Creditors
Creditors with other contractual entitlements 
which arise during the monitoring period are 
also subordinated to creditors with claims arising 
under loans taken out or left in place in accord-
ance with section 264. Entitlements arising 
under a contract for continuing obligations 
entered into prior to the monitoring period shall 
also be regarded as such entitlements for the 
period after the first date on which the creditor 
could have terminated the contract after the 
commencement of monitoring.

Section 266 – Consideration of Subordinated Ranking
(1) The subordinated ranking of the insolvency credi-

tors and the creditors specified in section 265 
shall be taken into account only in insolvency 
proceedings commenced prior to the termina-
tion of monitoring.

(2) In these new insolvency proceedings these credi-
tors shall rank senior to the other subordinated 
creditors.

Section 267 – Notification of Monitoring
(1) If implementation of the insolvency plan is being 

monitored, an announcement to this effect shall 
be published along with the order terminating 
the insolvency proceedings.

(2) Publication is also required of the following:
1. in the case of section 260 (3), the extension of 
monitoring to the takeover company;
2. in the case of section 263, the transactions 
requiring the approval of the insolvency 
administrator;
3. in the case of section 264, the amount of the 
credit limit.

(3) Section 31 applies with the necessary modifica-
tions. In the case of section 263, insofar as the 
right to dispose of a plot of land, a registered 
ship, ship under construction or aircraft, a right in 
such an object or a right in such a right is re-
stricted, sections 32 and 33 shall apply with the 
necessary modifications.

Section 268 – Termination of Monitoring
(1) The insolvency court shall order termination of 

monitoring
1. if the claims whose fulfilment is subject to 
monitoring are fulfilled or if the fulfilment of 
these claims is guaranteed, or 
2. if three years have elapsed since termination of 
the insolvency proceedings and no application 
for commencement of new insolvency proceed-
ings has been submitted.

(2) The order shall be published. 
 Section 267 (3) applies with the necessary 

modifications.

Section 269 – Costs of Monitoring
The monitoring costs shall be borne by the 
debtor. In the case of section 260 (3), the takeover 
company shall bear the costs incurred for its 
monitoring.

Part Seven – Selfadministration

Section 270 – Requirements
(1) The debtor is entitled to manage and dispose of 

the insolvency estate under the oversight of a su-
pervisor if the court orders self-administration in 
its order for commencement of insolvency pro-
ceedings. The proceedings shall be governed by 
the general provisions unless provision to the 
contrary is made in this Part. The provisions of 
this Part are not applicable to consumer insol-
vency proceedings under section 304.

(2)  An order for self-administration requires that
1. it is applied for by the debtor and
2. no circumstances are known which suggest 
that the order will result in prejudice to the 
creditors. 

(3) Prior to the decision on the application, the pre-
liminary creditors’ committee shall be given the 
opportunity to make representations if this will 
not clearly lead to a prejudicial change in the 
debtor’s financial position. If the application is 
supported by a unanimous resolution of the pre-
liminary creditors’ committee, the order shall be 
deemed not to be prejudicial to the creditors. 

(4) If the application is refused, written reasons for 
the refusal shall be given; section 27 (2) number 4 
applies with the necessary modifications.

Section 270a – Preliminary Insolvency Proceedings
(1) If the debtor’s application for self-administration 

does not clearly lack any prospect of success, dur-
ing the preliminary insolvency proceedings the 
court shall refrain from 
1. imposing a general prohibition of disposal on 
the debtor or 
2. ordering that all disposals by the debtor shall 
be effective only with the approval of a prelimi-
nary insolvency administrator. 
In this case, instead of the preliminary insolvency 
administrator a preliminary supervisor shall be 
appointed to whom sections 274 and 275 are 
applicable with the necessary modifications. 

(2) If the debtor has submitted the application for 
commencement of insolvency proceedings in the 
case of imminent illiquidity and applied for self-
administration, but the court regards the re-
quirements for self-administration as not being 
fulfilled, the court shall advise the debtor of its 
concerns and give the debtor the opportunity to 
withdraw the application for commencement of 
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insolvency proceedings prior to the decision on 
commencement.

Section 270b – Preparation for Restructuring 
(1) If the debtor has submitted the application for 

commencement of insolvency proceedings in the 
case of imminent illiquidity or overindebtedness 
and applied for self-administration, and if the 
planned restructuring does not clearly lack any 
prospect of success, on application by the debtor 
the insolvency court shall fix a period of time for 
submission of an insolvency plan. The time al-
lowed shall amount to no more than three 
months. Along with the application the debtor 
must submit a substantiated statement from a 
tax consultant, auditor, lawyer or other compara-
bly qualified person experienced in insolvency 
matters attesting that the debtor faces immi-
nent illiquidity or overindebtedness but is not il-
liquid and that the planned restructuring does 
not clearly lack any prospect of success. 

(2) In the order pursuant to subsection (1) the court 
shall appoint a preliminary supervisor pursuant 
to section 270a (1) who cannot be the same per-
son as the person who issues the statement pur-
suant to subsection (1). The court may deviate 
from the debtor’s proposal only if the proposed 
person is clearly unsuitable for the role; the court 
shall give reasons for its decision. The court may 
order interim measures pursuant to section 21 (1) 
and (2) number 1a and (3) to (5); the court must 
order measures pursuant to section 21 (2) num-
ber 3 if the debtor applies for this.

(3) On application by the debtor the court must de-
cree that the debtor is creating preferential liabil-
ities. Section 55 (2) applies with the necessary 
modifications. 

(4) The court shall revoke the order made pursuant 
to subsection (1) prior to expiry of the time al-
lowed if
1. the planned restructuring no longer has any 
prospect of success; 
2. the preliminary creditors’ committee applies 
for revocation of the order or 
3. a creditor entitled to separate satisfaction or an 
insolvency creditor applies for revocation of the 
order and circumstances become known which 
suggest that the order will result in pre-judice to 
the creditors; the application is admissible only if 
no preliminary creditors’ committee has been 
appointed and the applicant proves the circum-
stances to the satisfaction of the court. 
The debtor or the preliminary supervisor must 
notify the court without delay in the event of illi-
quidity occurring. After the order has been 
revoked or after expiry of the time allowed for 
submission of an insolvency plan, the court shall 

decide on commencement of insolvency 
proceedings.

Section 270c – Appointment of the Supervisor 
When self-administration is ordered, a supervisor 
shall be appointed in place of the insolvency 
administrator. The claims of the insolvency credi-
tors shall be submitted to the supervisor. Sec-
tions 32 and 33 are not applicable.

Section 271 – Subsequent Order
If the creditors’ meeting applies for self-adminis-
tration with the majority specified in section 76 
(2) and the majority of the creditors voting, the 
court shall make a corresponding order, provided 
the debtor consents. The former insolvency 
administrator may be appointed as supervisor.

Section 272 – Revocation of the Order
(1) The insolvency court shall revoke the order for 

self-administration if this is requested by
1. the creditors’ meeting with the majority speci-
fied in section 76 (2) and the majority of the cred-
itors voting;
2. a creditor entitled to separate satisfaction or 
an insolvency creditor and if the requirement 
contained in section 270 (2) number 2 ceases to 
apply and the applicant is threatened with sig-
nificant detriment as a result of self-administra-
tion; 
3. the debtor.

(2) An application by a creditor shall be admissible 
only if the requirements specified in subsection 
(1) number 2 are proved to the satisfaction of the 
court. The debtor shall be heard prior to a deci-
sion on the application. The creditor and the 
debtor have the right of immediate appeal 
against the decision.

(3) The former supervisor may be appointed as insol-
vency administrator.

Section 273 – Publication
The decision of the insolvency court ordering 
self-administration or ordering revocation of the 
order for self-administration after commence-
ment of insolvency proceedings shall be 
published.

Section 274 – Legal Status of the Supervisor
(1) Section 27 (2) number 4, section 54 number 2 and 

also sections 56 to 60 and 62 to 65 apply with the 
necessary modifications to the appointment of 
the supervisor, his/her supervision by the insol-
vency court, his/her liability and his/her 
remuneration.
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InsO(2) The supervisor shall investigate the financial po-
sition of the debtor and monitor the debtor’s 
management of the business and living ex-
penses. Section 22 (3) applies with the necessary 
modifications.

(3) If the supervisor identifies circumstances sug-
gesting prejudice to the creditors if self-adminis-
tration continues, he/she shall notify the credi-
tors’ committee and the insolvency court without 
delay. If a creditors’ committee has not been ap-
pointed, the supervisor shall instead notify the 
insolvency creditors who have submitted claims 
and the creditors entitled to separate 
satisfaction.

Section 275 – Involvement of the Supervisor
(1) The debtor shall incur liabilities which fall out-

side the ordinary course of business only with 
the approval of the supervisor. Even liabilities 
which fall within the ordinary course of business 
may not be incurred by the debtor if the supervi-
sor objects.

(2) The supervisor may require the debtor to permit 
all incoming funds to be received and all pay-
ments to be made by the supervisor alone.

Section 276 – Involvement of the Creditors’ 
Committee
The debtor must obtain the approval of the credi-
tors’ committee if it wishes to undertake legal 
acts that are of particular importance for the 
insolvency proceedings. Section 160 (1) sentence 
2, section 160 (2), section 161 sentence 2 and sec-
tion 164 apply with the necessary modifications.

Section 276a – Involvement of Supervisory Bodies 
If the debtor is a legal entity or a company with-
out legal personality, the supervisory board, 
shareholders’ meeting or corresponding bodies 
shall have no influence over the debtor’s man-
agement. The dismissal and new appointment of 
members of the management board shall be 
effective only with the supervisor’s approval. 
Approval shall be granted if the measure does 
not result in prejudice to the creditors.

Section 277 – Ordering the Requirement of Approval 
(1) On application by the creditors’ meeting the in-

solvency court shall order that particular transac-
tions by the debtor require the approval of the 
supervisor to be effective. Section 81 (1) sentences 
2 and 3 and section 82 apply with the necessary 
modifications. If the supervisor approves the cre-
ation of a preferential liability, section 61 shall ap-
ply with the necessary modifications.

(2) The order may also be issued on application by a 
creditor entitled to separate satisfaction or an 

insolvency creditor if it is required without delay in 
order to avoid prejudice to the creditors. The ap-
plication shall be admissible only if this require-
ment is proved to the satisfaction of the court.

(3) The order shall be published. Section 31 applies 
with the necessary modifications. Insofar as the 
right to dispose of a plot of land, a registered 
ship, ship under construction or aircraft or a right 
in such an object, or a right in such a right is re-
stricted, sections 32 and 33 shall apply with the 
necessary modifications. 

Section 278 – Funds for the Debtor’s Living Expenses
(1) The debtor is entitled to withdraw funds for him-

self/herself and the family members specified in 
section 100 (2) sentence 2 from the insolvency 
estate that permit a modest standard of living, 
taking into account the debtor’s previous 
lifestyle.

(2) If the debtor is not a natural person, subsection 
(1) shall apply with the necessary modifications 
to the debtor’s general partners with authority to 
represent the debtor.

Section 279 – Reciprocal Contracts
The provisions on the performance of transac-
tions and the co-operation of the works council 
(sections 103 to 128) shall apply subject to the 
proviso that the debtor takes the place of the 
insolvency administrator. The debtor shall exer-
cise its rights under these provisions in agree-
ment with the supervisor. The debtor can validly 
exercise the rights pursuant to sections 120, 122 
and 126 only with the supervisor’s approval.

Section 280 – Liability. Avoidance in Insolvency
Only the supervisor may assert a claim of liability 
on behalf of the insolvency estate pursuant to 
sections 92 and 93 and avoid legal acts pursuant 
to sections 129 to 147.

Section 281 – Provision of Information to the 
Creditors

(1) The debtor shall draw up the list of assets of the 
insolvency estate, the list of creditors and the 
statement of assets and liabilities (sections 151 to 
153). The supervisor shall review the lists and the 
statement of assets and liabilities and in each 
case state in writing whether the result of his/
her review gives rise to any objections.

(2) The debtor shall present the report at the report 
meeting. The supervisor shall comment on the 
report.

(3) The debtor is obliged to present accounts (sec-
tions 66 and 155). Subsection (1) sentence 2 ap-
plies with the necessary modifications to the fi-
nal presentation of accounts by the debtor.
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Section 282 – Realisation of Collateral 
(1) The right of the insolvency administrator to realise 

assets subject to rights to separate satisfaction is 
vested in the debtor. The costs of assessment of 
the assets and of determining the rights in these 
assets shall, however, not be charged. Only the 
costs actually and necessarily incurred for realisa-
tion of the assets and the amount of the value 
added tax shall be recognised as realisation costs.

(2) The debtor shall exercise its realisation right in 
agreement with the supervisor.

Section 283 – Satisfaction of Insolvency Creditors
(1) During the verification of claims, claims filed may 

be disputed by the debtor and the supervisor as 
well as by the insolvency creditors. A claim dis-
puted by an insolvency creditor, the debtor or the 
supervisor is not considered as accepted.

(2) Distributions shall be carried out by the debtor. 
The supervisor shall review the distribution 
schedules and in each case state in writing 
whether the result of his/her review gives rise to 
any objections.

Section 284 – Insolvency Plan
(1) An instruction from the creditors’ meeting to pre-

pare an insolvency plan shall be addressed either 
to the supervisor or to the debtor. If the instruc-
tion is addressed to the debtor, the supervisor 
shall assist in an advisory capacity.

(2) It is the duty of the supervisor to monitor imple-
mentation of the plan.

Section 285 – Deficiency of Assets
The supervisor shall notify the insolvency court 
of a deficiency of assets.

Part Eight – Discharge of Residual Debt 

Section 286 – Principle
If the debtor is a natural person, he/she shall be 
discharged from the liabilities towards the insol-
vency creditors not fulfilled during the insolvency 
proceedings pursuant to sections 287 to 303.

Section 287 – Debtor’s Application
(1) Discharge of residual debt requires an application 

by the debtor which should be combined with 
his/her application for commencement of insol-
vency proceedings. If the application is not so 
combined, it shall be lodged within two weeks of 
notification pursuant to section 20 (2). The debtor 
shall attach a declaration to the application stat-
ing whether one of the cases pursuant to section 
287a (2) sentence 1 numbers 1 or 2 applies. The 
debtor must ensure that the declaration pursuant 
to sentence 3 is accurate and complete.

(2) The application shall be accompanied by a de-
claration by the debtor assigning his/her attach-
able claims to emoluments due under a service 
contract, or to recurring emoluments replacing 
them, to a trustee to be designated by the insol-
vency court for a period of six years following 
commencement of insolvency proceedings (as-
signment period). 

(3) Agreements by the debtor are invalid insofar as 
they would frustrate or impair the assignment 
declaration pursuant to subsection (2).

(4)  The insolvency creditors who have filed claims 
must be heard in relation to the debtor’s applica-
tion before the final meeting.

Section 287a – Decision of the Insolvency Court 
(1) If the application for discharge of residual debt is 

admissible, the court shall make an order deter-
mining that the debtor will obtain discharge of 
residual debt if he/she complies with the obliga-
tions pursuant to section 295 and if the condi-
tions for a refusal under sections 290 and 297 to 
298 are not present. The order shall be published. 
The debtor has the right of immediate appeal 
against the order. 

(2) The application for discharge of residual debt is 
inadmissible if 
1. during the last ten years prior to the applica-
tion for commencement of insolvency proceed-
ings or subsequent to this application the debtor 
has been granted discharge of residual debt, or 
during the last five years prior to the application 
for commencement of insolvency proceedings or 
subsequent to this application the debtor has 
been refused discharge of residual debt pursuant 
to section 297 or 
2. during the last three years prior to the applica-
tion for commencement of insolvency proceed-
ings or subsequent to this application the debtor 
has been refused discharge of residual debt pur-
suant to section 290 (1) numbers 5, 6 or 7 or pur-
suant to section 296; this also applies in the case 
stipulated in section 297a if the subsequent 
refusal is based on grounds pursuant to section 
290 (1) numbers 5, 6 or 7. 
In these cases the court shall give the debtor the 
opportunity to withdraw the application for 
commencement of insolvency proceedings prior 
to the decision on commencement.

Section 287b – Debtor’s obligation to secure income 
With effect from commencement of the assign-
ment period until termination of the insolvency 
proceedings the debtor must be in reasonable 
gainful employment and if unemployed must try 
to find such employment and not refuse any suit-
able activity.
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InsOSection 288 – Appointment of the Trustee 
The debtor and the creditors may recommend a 
natural person who is suitable in respect of the 
individual case to the insolvency court as trus-
tee. If no decision concerning the discharge of 
residual debt has yet been issued, along with 
its decision by which it decides on the termina-
tion or discontinuation of the insolvency pro-
ceedings due to deficiency of assets, the court 
shall appoint the trustee upon whom the debt-
or’s attachable emoluments devolve in accord-
ance with the assignment declaration (section 
287 (2)).

Section 289 – Discontinuation of the Insolvency 
Proceedings 
If the insolvency proceedings are discontinued, 
discharge of residual debt may be granted only if, 
after notification of deficiency of assets, the 
insolvency estate has been distributed pursuant 
to section 209 and the insolvency proceedings 
are discontinued pursuant to section 211.

Section 290 – Refusal of Discharge of Residual Debt 
(1) Discharge of residual debt shall be refused by or-

der if refusal has been requested by an insol-
vency creditor who has filed its claims and if 
1. during the last five years prior to the applica-
tion for commencement of insolvency proceed-
ings or subsequent to this application the 
debtor has been convicted of a criminal offence 
under sections 283 to 283c of the Criminal Code 
[Strafgesetzbuch] for which he/she was sen-
tenced to a fine of more than 90 daily units or 
to imprisonment for a period of more than 
three months;
2. during the three years prior to the application 
for commencement of insolvency proceedings 
or subsequent to the application the debtor has 
intentionally or through gross negligence pro-
vided incorrect or incomplete written informa-
tion about his/her financial circumstances in 
order to obtain a loan, to receive payments from 
public resources or to avoid payments to public 
funds;
3. (repealed)
4. during the last three years prior to the appli-
cation for commencement of insolvency pro-
ceedings or subsequent to the application the 
debtor has intentionally or through gross negli-
gence prejudiced the satisfaction of the insol-
vency creditors by creating inappropriate liabili-
ties, dissipating assets or delaying the 
commencement of insolvency proceedings 
without any prospect of an improvement in his/
her financial position;

5. the debtor has intentionally or through gross 
negligence breached obligations of disclosure 
and co-operation under this Code,
6. in the lists of his/her assets and income, credi-
tors and the claims against him/her to be sub-
mitted pursuant to the declaration to be submit-
ted under section 287 (1) sentence 3 and pursuant 
to section 305 (1) No 3, the debtor has intention-
ally or through gross negligence provided incor-
rect or incomplete information,
7. the debtor violates his/her obligation to secure 
income pursuant to section 287b and thereby 
prejudices the satisfaction of the insolvency cred-
itors; this shall not apply if the debtor is not at 
fault; section 296 (2) sentences 2 and 3 apply with 
the necessary modifications.

(2) The creditor’s application may be made, in writ-
ing, up to the final meeting or to the decision 
pursuant to section 211 (1); it is admissible only if 
the creditor proves to the satisfaction of the 
court that a ground for refusal exists. The deci-
sion on the application for refusal shall be made 
after the relevant point in time pursuant to sen-
tence 1.

(3)  The debtor and each insolvency creditor who has 
applied for refusal of discharge of residual debt 
has the right of immediate appeal against the 
order. The order shall be published.

Section 291 (repealed)

Section 292 – Legal Status of the Trustee
(1) The trustee must notify the parties obliged to 

pay the emoluments of the assignment. He/she 
must keep the amounts he/she receives through 
the assignment and other payments from the 
debtor or third parties separate from his/her as-
sets and distribute them once a year to the insol-
vency creditors on the basis of the final schedule, 
provided the costs of the proceedings deferred 
pursuant to section 4a less the costs of appoint-
ment of counsel have been discharged. Section 
36 (1) sentence 2 and subsection (4) apply with 
the necessary modifications. The trustee may de-
fer distribution until the end of the assignment 
period at the latest if this appears appropriate in 
view of the insignificance of the amounts to be 
distributed; the trustee must notify the court of 
this once a year, stating the level of the amounts 
received.

(2) The creditors’ meeting may also assign to the 
trustee the task of monitoring fulfilment of the 
debtor’s obligations. In this case the trustee must 
inform the creditors without delay if he/she as-
certains that the debtor has breached any of 
these obligations. The trustee is obliged to moni-
tor the debtor’s compliance only if the additional 
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remuneration to which he/she is entitled for this 
is covered or paid in advance.

(3) Upon termination of his/her office the trustee 
shall present accounts to the insolvency court. 
Sections 58 and 59 apply with the necessary 
modifications, section 59 with the proviso, 
however, that each insolvency creditor may ap-
ply for the dismissal of the trustee and each 
insolvency creditor has the right of immediate 
appeal.

Section 293 – Remuneration of the Trustee 
(1) The trustee is entitled to remuneration for his/

her activities and to reimbursement of reasona-
ble expenses. 
Account shall be taken of the expenditure of 
time involved and the scope of activities per-
formed by the trustee.

(2) Section 63 (2) and sections 64 and 65 apply with 
the necessary modifications.

Section 294 – Equal Treatment of Creditors
(1) Compulsory enforcement against the debtor’s 

assets on behalf of individual insolvency credi-
tors is not permitted during the period between 
termination of the insolvency proceedings and 
the end of the assignment period.

(2) Any agreement by the debtor or other persons 
with individual insolvency creditors creating a 
preference in favour of such creditors is void.

(3) Set-off against the claim to the emoluments cov-
ered by the assignment declaration is 
inadmissible.

Section 295 – Debtor’s Obligations
(1) During the period between termination of the 

insolvency proceedings and the end of the as-
signment period the debtor is obliged
1. to be in reasonable gainful employment and if 
unemployed to try to find such employment and 
not to refuse any suitable activity;
2. to surrender to the trustee one half of the 
value of property he/she acquires by testamen-
tary disposition or in consideration of a future 
right of succession;
3. to notify the insolvency court and the trustee 
without delay of any change of residence or 
place of employment, not to conceal any emolu-
ments covered by the assignment declaration or 
assets covered by number 2, and to provide the 
insolvency court and the trustee on request with 
information about his/her employment or his/
her efforts to find employment and about his/
her emoluments and assets;
4. to make payments in satisfaction of the insol-
vency creditors only to the trustee and not to cre-
ate a preference for any insolvency creditor.

(2) Insofar as the debtor is self-employed, he/she is 
obliged, by means of payments to the trustee, to 
put the insolvency creditors in the position they 
would be in if he/she had entered into a reason-
able service contract.

Section 296 – Breach of Obligations
(1)  The insolvency court shall refuse the discharge of 

residual debt on application by an insolvency 
creditor if the debtor breaches one of his/her ob-
ligations during the period between termination 
of the insolvency proceedings and the end of the 
assignment period and thereby impairs the satis-
faction of the insolvency creditors; this shall not 
apply if the debtor is not at fault. The application 
may be lodged only within one year of the date 
on which the creditor became aware of the 
breach of an obligation. The application is admis-
sible only if the prerequisites specified in sen-
tences 1 and 2 are proved to the satisfaction of 
the court.

(2) Prior to its decision on the application, the court 
shall hear the trustee, the debtor and the insol-
vency creditors. The debtor must provide infor-
mation on the fulfilment of his/her obligations 
and, if the creditor so requests, affirm the accu-
racy of the information in an affidavit. If the 
debtor fails without reasonable excuse to pro-
vide the information or the affidavit within the 
time limit set by the court or if he/she fails 
without reasonable excuse to attend a hearing 
scheduled by the court for provision of the in-
formation or the affidavit despite having been 
duly summoned, the court shall refuse the dis-
charge of residual debt.

(3) The applicant and the debtor have the right of 
immediate appeal against the decision. The re-
fusal of the discharge of residual debt shall be 
published.

Section 297 – Insolvency Offences
(1) On application by an insolvency creditor the in-

solvency court shall refuse the discharge of re-
sidual debt if the debtor has been convicted of a 
criminal offence under sections 283 to 283c of the 
Criminal Code [Strafgesetzbuch] for which he/she 
was sentenced to a fine of more than 90 daily 
units or to imprisonment for a period of more 
than three months during the period between 
the final meeting and termination of the insol-
vency proceedings or during the period between 
termination of the insolvency proceedings and 
the end of the assignment period.

(2) Section 296 (1) sentences 2 and 3 and subsection 
(3) apply with the necessary modifications.
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InsOSection 297a – Grounds for refusal emerging 
subsequently 

(1)  On application by an insolvency creditor the in-
solvency court shall refuse the discharge of re-
sidual debt if it emerges after the final meeting 
or, in the case pursuant to section 211, after the 
proceedings are discontinued that a ground for 
refusal pursuant to section 290 (1) was present. 
The application may be lodged only within six 
months of the date on which the creditor be-
came aware of the ground for refusal. It is ad-
missible only if the creditor proves to the satis-
faction of the court that the prerequisites 
specified in sentences 1 and 2 are met and that 
the creditor had no knowledge of them before 
the relevant date. 

(2)  Section 296 (3) applies with the necessary 
modifications.

Section 298 – Cover for the Trustee’s Minimum 
Remuneration 

(1)  On application by the trustee the insolvency 
court shall refuse the discharge of residual debt 
if the amounts paid to the trustee for his/her pre-
vious year of office do not cover the minimum 
remuneration and the debtor fails to pay in the 
outstanding amount despite being requested to 
do so by the trustee in writing within a time limit 
of at least two weeks and being informed of the 
possibility that the discharge of residual debt 
could be refused. This shall not apply if the costs 
of the insolvency proceedings have been deferred 
pursuant to section 4a.

(2) The debtor shall be heard prior to the decision. 
Discharge shall not be refused if the debtor pays 
in the outstanding amount within two weeks of 
being requested to do so by the court or if the 
debtor is permitted to defer the amount in ac-
cordance with section 4a.

(3) Section 296 (3) applies with the necessary 
modifications. 

Section 299 – Premature Termination
If the discharge of residual debt is refused pursu-
ant to sections 296, 297, 297a or 298, the term of 
the assignment declaration, the office of the 
trustee and the restriction on the creditors’ rights 
shall expire when the decision becomes final.

Section 300 – Decision on Discharge of Residual Debt 
(1)  If the assignment period has elapsed without 

premature termination, after hearing the insol-
vency creditors, the insolvency administrator or 
the trustee and the debtor, the insolvency court 
shall decide on the grant of discharge of resid-
ual debt by means of a court order. If the debtor 

has settled the costs of the proceedings, the 
court shall decide on the debtor’s application if 
1. no insolvency creditor has filed a claim in the 
proceedings or if the claims of the insolvency 
creditors have been satisfied and the debtor has 
settled the other preferential liabilities; 
2. three years of the assignment period have 
elapsed and within this period the insolvency 
administrator or trustee has received an amount 
enabling the claims of the insolvency creditors to 
be satisfied to the extent of at least 35%; or 
3. five years of the assignment period have 
elapsed. 
Sentence 1 applies with the necessary modifica-
tions. A claim will be taken into account for the 
purposes of determining the percentage pursu-
ant to sentence 2 No 2 if it was included in the 
final schedule. In the absence of a final schedule, 
a claim that is deemed to be accepted or a claim 
in respect of which the creditor has raised an 
action for declaratory judgment or resumed pro-
ceedings in an earlier pending case pursuant to 
section 189 (1) will be taken into account.

(2) In the cases in subsection (1) sentence 2 No 2 the 
application is admissible only if information is 
provided on the origin of the funds that have 
been transferred to the trustee which exceed 
the amounts covered by the assignment decla-
ration. The debtor must declare that the infor-
mation provided pursuant to sentence 1 is accu-
rate and complete. The debtor must prove to 
the satisfaction of the court that the prere-qui-
sites of subsection (1) sentence 2 Nos 1 to 3 are 
met.

(3) The insolvency court shall refuse the discharge 
of residual debt on application by an insolvency 
creditor if the prerequisites of section 290 (1), 
section 296 (1) or (2) sentence 3, section 297 or 
section 297a are met, or on application by the 
trustee if the prerequisites of section 298 are 
met.

(4)  The order shall be published. The debtor and each 
insolvency creditor who applied for refusal of dis-
charge of residual debt at the hearing pursuant 
to subsection (1) or who pleaded that the require-
ments for early discharge of residual debt under 
subsection (1) sentence were not met has the 
right of immediate appeal. If discharge of resid-
ual debt is granted pursuant to subsection (1) 
sentence 2, sections 299 and 300a apply with the 
necessary modifications.

Section 300a – New asset acquisitions in ongoing 
insolvency proceedings 

(1)  If the debtor is granted discharge of residual 
debt, the assets that the debtor acquires after 
the end of the assignment period, or after the 
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occurrence of the prerequisites of section 300 (1) 
sentence 2, no longer form part of the insolvency 
estate. Sentence 1 does not apply to assets re-
turned to the insolvency estate as a consequence 
of avoidance of a legal act by the insolvency ad-
ministrator or which belong to the insolvency 
estate as a consequence of litigation conducted 
by the insolvency administrator or as a conse-
quence of acts of realisation by the insolvency 
administrator. 

(2)  Until the grant of discharge of residual debt has 
become final, new asset acquisitions to which 
the debtor is entitled must be received and man-
aged by the administrator in a fiduciary capacity. 
After the grant of discharge of residual debt has 
become final, the provisions of section 89 do not 
apply. When the grant of discharge of residual 
debt has become final, the insolvency adminis-
trator shall hand over the new asset acquisitions 
to the debtor and render an account to the 
debtor of his/her management of the new asset 
acquisitions. 

(3)  If discharge of residual debt is granted and has 
become final, the insolvency administrator has a 
claim against the debtor for remuneration for 
his/her services pursuant to subsection (2) and 
for reimbursement of reasonable expenses. Sec-
tion 293 applies with the necessary 
modifications.

Section 301 – Effect of Discharge of Residual Debt 
(1) If discharge of residual debt is granted, it takes 

effect against all insolvency creditors. This also 
applies in respect of creditors who have not filed 
their claims.

(2) The rights of the insolvency creditors against co-
debtors and sureties of the debtor and the rights 
of these creditors under a priority notice regis-
tered to secure a claim or under a right giving 
entitlement to separate satisfaction in insol-
vency proceedings are not affected by the dis-
charge of residual debt. The debtor is, however, 
discharged vis-à-vis his/her co-debtors, sureties 
or any other party holding a right of recourse in 
the same way as he/she is discharged vis-à-vis 
the insolvency creditors.

(3) If a creditor without entitlement to satisfaction 
by virtue of the discharge of residual debt is sat-
isfied, this shall not give rise to a duty on the part 
of the recipient to make restitution.

Section 302 – Excluded Claims
The following claims are not affected by the 
grant of discharge of residual debt:
1. Liabilities of the debtor based on the commis-
sion of an intentional tort, on arrears of statutory 
maintenance which the debtor, in breach of duty, 

has intentionally not granted, or arising out of a 
liability to tax if the debtor has received a final 
conviction in connection therewith on account of 
a criminal offence under sections 370, 373 or 374 
of the Fiscal Code; the creditor must register the 
corresponding claim stating this as the legal 
ground pursuant to section 174 (2);
2. fines and the comparable liabilities of the 
debtor pursuant to section 39 (1) No. 3;
3. liabilities arising out of interest-free loans 
granted to the debtor for settlement of the costs 
of the insolvency proceedings.

Section 303 – Revocation of Discharge of Residual 
Debt 

(1) On application by an insolvency creditor the in-
solvency court shall revoke the grant of discharge 
of residual debt if 
1. it subsequently transpires that the debtor 
intentionally breached one of his/her obligations 
and satisfaction of the insolvency creditors was 
significantly impaired as a result; 
2. it subsequently transpires that the debtor has 
been convicted pursuant to section 297 (1) during 
the assignment period, or if, only after grant of 
discharge of residual debt, the debtor is con-
victed pursuant to section 297 (1) for a criminal 
offence committed before the end of the assign-
ment period or 
3. after grant of discharge of residual debt the 
debtor has intentionally or through gross negli-
gence breached obligations of disclosure and co-
operation incumbent upon him/her during the 
insolvency proceedings pursuant to this Code.

(2) The creditor’s application is admissible only if it is 
submitted within one year of the date on which 
the decision on the discharge of residual debt be-
came final; revocation pursuant to subsection (1) 
No 3 may be applied for up to six months after 
the date on which termination of the insolvency 
proceedings became final. The creditor shall 
prove to the satisfaction of the court that the re-
quirements for the ground for revocation are 
met. In the cases specified in subsection (1) No 1 
the creditor must in addition prove to the satis-
faction of the court that he/she had no knowl-
edge of the ground for revocation before the de-
cision became final.

(3) The debtor and in the cases specified in subsec-
tion (1) Nos 1 and 3 also the trustee or the insol-
vency administrator shall be heard prior to the 
decision. The applicant and the debtor have the 
right of immediate appeal against the decision. 
The decision revoking the discharge of residual 
debt shall be published.
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InsOSection 303a – Registration in the List of Debtors 
The insolvency court shall order registration in 
the list of debtors pursuant to section 882b of 
the Code of Civil Procedure [Zivilprozessordnung]. 
Debtors shall be registered 
1. who have been refused discharge of residual 
debt pursuant to sections 290, 296, 297 or 297a 
or on application by an insolvency creditor pursu-
ant to section 300 subsection (2); 
2. whose discharge of residual debt has been 
revoked. 
The court shall immediately transmit the order 
electronically to the central enforcement court 
pursuant to Section 882h (1) of the Code of Civil 
Procedure [Zivilprozessordnung]. Section 882c 
(2) and (3) of the Code of Civil Procedure [Zivil-
prozess-ordnung] apply with the 

Part Nine – Consumer Insolvency 
Proceedings

Section 304 – Principle
(1) If the debtor is a natural person who does or did 

not pursue a self-employed economic activity, 
the proceedings are governed by the general pro-
visions unless provision to the contrary is made 
in this Part. If the debtor did pursue a self-em-
ployed economic activity, sentence 1 shall apply if 
his/her financial circumstances are straightfor-
ward and there are no claims against him/her 
under employment contracts.

(2) Financial circumstances are straightforward 
within the meaning of subsection (1) sentence 2 
only if, at the time when the application for com-
mencement of insolvency proceedings is submit-
ted, the debtor has fewer than 20 creditors.

Section 305 – Debtor’s Application for Commence
ment of Insolvency Proceedings

(1)  Along with the written application for com-
mencement of insolvency proceedings or with-
out delay following the application, the debtor 
must submit:
1. a certificate issued by an appropriate person or 
body based on personal counselling and a 
detailed examination of the debtor’s income and 
assets stating that within the last six months 
prior to the application for commencement of 
insolvency proceedings an unsuccessful attempt 
was made to reach an out-of-court debt settle-
ment agreement with the creditors on the basis 
of a plan; the plan shall be attached and the prin-
cipal reasons for its failure shall be explained; the 
Federal States may determine which persons or 
bodies are to be regarded as appropriate;
2. the application for discharge of residual debt 
(section 287) or a declaration that an 

application for discharge of residual debt is not 
to be made;
3. a list of available assets and income (list of 
assets), a summary of the main content of this 
list (statement of assets and liabilities), a list of 
creditors and a list of the claims against the 
debtor; a declaration must be attached to the 
lists and to the statement of assets and liabilities 
stating that the information they contain is accu-
rate and complete;
4. a debt settlement plan; this may include all 
arrangements which, taking account of the credi-
tors’ interests and the debtor’s assets, income 
and family circumstances, are likely to lead to a 
reasonable debt settlement; the plan shall also 
state whether and to what extent guarantees, 
liens and other creditors’ securities are to be 
affected by the plan.

(2) In the list of claims pursuant to subsection (1) No. 
3 reference may also be made to enclosed itemi-
sations of claims by the creditors. At the debtor’s 
request the creditors are obliged to provide the 
debtor with a written itemisation of their claims 
against him/her at their expense to enable him/
her to prepare the list of claims; they must, in 
particular, state the amount of their claims bro-
ken down into principal claim, interest and costs. 
The debtor’s request must contain a reference to 
an application for commencement of insolvency 
proceedings that has already been submitted to 
the court or to an application planned for the 
near future.

(3) If information is missing from the official forms 
pursuant to subsection (5) that the debtor has 
submitted, the insolvency court shall request the 
debtor to provide the missing information with-
out delay. If the debtor does not comply with this 
request within one month, his/her application 
for commencement of insolvency proceedings 
shall be deemed to have been withdrawn. In 
cases coming under section 306 (3) sentence 3, 
the period shall be three months.

(4) The debtor may be represented before the insol-
vency court by an appropriate person or member 
of a body recognised as appropriate within the 
meaning of subsection (1) No. 1. Section 174 (1) 
sentence 3 applies with the necessary modifica-
tions to representation of the creditor.

(5) In order to simplify consumer insolvency pro-
ceedings, the Federal Ministry of Justice and Con-
sumer Protection is authorised to introduce 
forms for the parties concerned for the certifi-
cates, applications, and lists to be submitted in 
accordance with subsection (1) Nos 1 to 3 by 
means of statutory order issued with the ap-
proval of the Bundesrat. Insofar as forms are in-
troduced pursuant to sentence 1, the debtor must 
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use these forms. Different forms may be intro-
duced for proceedings in courts where the pro-
ceedings are processed electronically and for pro-
ceedings in courts where the proceedings are not 
processed electronically.

Section 305a – Failure of OutofCourt Debt 
Settlement 
An attempt to reach an out-of-court debt settle-
ment agreement with the creditors shall be 
deemed to have failed if a creditor pursues com-
pulsory enforcement after the negotiations on 
out-of-court debt settlement have been 
initiated.

Section 306 – Suspension of Proceedings
(1) The proceedings relating to the application for 

commencement of insolvency proceedings shall 
be suspended until the decision on the debt set-
tlement plan. This period shall not exceed three 
months. After hearing the debtor the court shall 
order the proceedings relating to the application 
for commencement of insolvency proceedings to 
be continued if the court, exercising its inde-
pendent discretion, determines that the debt 
settlement plan is not likely to be accepted.

(2) Subsection (1) does not preclude the ordering of 
protective measures. If the proceedings are sus-
pended, the debtor shall submit the number of 
copies of the debt settlement plan and state-
ment of assets and liabilities required for service 
within two weeks of being requested to do so by 
the court. Section 305 (3) sentence 2 applies with 
the necessary modifications.

(3) If a creditor applies for commencement of pro-
ceedings, prior to its decision on the application 
the insolvency court shall give the debtor the op-
portunity to lodge an application as well. If the 
debtor lodges an application, subsection (1) shall 
also apply to the creditor’s application. In this 
case the debtor shall, in the first place, attempt 
to reach an out-of-court agreement pursuant to 
section 305 (1) No. 1.

Section 307 – Service on the Creditors
(1) The insolvency court shall serve the debt settle-

ment plan and statement of assets and liabilities 
on the creditors named by the debtor and at the 

Commentary:
The first sentence of subsection (5) was 
amended with effect from 8 September 2015 
by the Tenth Adjustment of Competences 
Regulation [Zehnte Zuständigkeitsanpassungs-
verordnung] (Federal Law Gazette I 2015, 1474).

same time request that the creditors comment 
on the lists specified in section 305 (1) No. 3 and 
the debt settlement plan within a strict time 
limit of one month; the creditors shall be in-
formed that the lists have been deposited with 
the insolvency court for inspection. At the same 
time each creditor shall be given the opportunity 
within the time limit pursuant to sentence 1, 
with an express reference to the legal conse-
quences of section 308 (3) sentence 2, to verify 
the details of its claim in the list of claims depos-
ited for inspection with the insolvency court and 
if necessary to supplement the details. Section 8 
(1) sentences 2 and 3 and subsections (2) and (3) 
do not apply to service pursuant to sentence 1.

(2) If a creditor’s comments are not received by the 
court with the time limit stated in subsection (1) 
sentence 1, this creditor shall be deemed to have 
approved the debt settlement plan. This must be 
pointed out in the request for comments.

(3) After expiry of the time limit pursuant to subsec-
tion (1) sentence 1 the debtor shall be given the 
opportunity to amend or supplement the debt 
settlement plan within a time limit to be deter-
mined by the court, if this appears necessary 
based on the comments submitted by a creditor 
or expedient for facilitating a mutually agreed 
debt settlement. Where necessary, the amend-
ments or additions shall be served on the credi-
tors. Subsection (1) sentences 1 and 3 and subsec-
tion (2) apply with the necessary modifications.

Section 308 – Acceptance of the Debt Settlement 
Plan

(1) If no creditor has raised objections to the debt 
settlement plan or if approval is substituted pur-
suant to section 309, the debt settlement plan is 
deemed to have been accepted; the insolvency 
court shall issue an order to this effect. The debt 
settlement plan has the effect of a settlement 
within the meaning of section 794 (1) No. 1 of the 
Code of Civil Procedure [Zivilprozessordnung]. An 
official copy of the debt settlement plan and the 
order pursuant to sentence 1 shall be served on 
the creditors and the debtor.

(2) The applications for commencement of insol-
vency proceedings and for the grant of discharge 
of residual debt are deemed to have been 
withdrawn.

(3) If claims are not included in the debtor’s list and 
have also not been taken into consideration sub-
sequently on realisation of the debt settlement 
plan, the creditors may demand fulfilment from 
the debtor. This shall not apply insofar as a credi-
tor failed to add the details of its claims to the 
list of claims deposited for inspection with the 
insolvency court within the time limit set by the 



135

Insolvency and Restructuring in Germany – Yearbook 2016

InsOcourt, although the debt settlement plan was 
sent to this creditor and the claim arose prior to 
the expiry of the time limit; the claim is extin-
guished to this extent.

Section 309 – Substitution of Approval
(1) If the debt settlement plan has been approved by 

more than half of the named creditors and if the 
total of the claims of the assenting creditors 
amounts to more than half of the total of the 
claims of the named creditors, on application by 
a creditor or the debtor the insolvency court shall 
substitute the objections of a creditor to the debt 
settlement plan with approval. This shall not ap-
ply if
1. the creditor who raised objections does not 
receive a fair share in relation to the other credi-
tors or
2. this creditor is likely to be placed in a worse 
economic position as a result of the debt settle-
ment plan than would be the case if the proceed-
ings relating to the applications for commence-
ment of insolvency proceedings and for the grant 
of discharge of residual debt had been con-
ducted; in case of doubt the income, assets and 
family circumstances of the debtor applicable at 
the time of the application pursuant to sentence 
1 shall be taken as a basis throughout the dura-
tion of the proceedings.

(2) The creditor shall be heard prior to the decision. 
The reasons pursuant to subsection (1) sentence 2 
opposing the substitution of the creditor’s objec-
tions with approval must be demonstrated to the 
satisfaction of the court. The applicant and the 
creditor whose objections have been substituted 
with approval have the right of immediate ap-
peal against the order. Section 4a (2) applies with 
the necessary modifications.

(3) If a creditor credibly establishes facts which give 
rise to serious doubts as to whether a claim 
stated by the debtor exists or is for a higher or a 
lower amount than stated and if the outcome of 
the dispute is decisive with regard to whether 
the creditor receives a fair share in relation to the 
other creditors (subsection (1) sentence 2 No. 1), 
the objections of this creditor cannot be substi-
tuted with approval.

Section 310 – Costs
The creditors do not have a claim against the 
debtor for reimbursement of the costs incurred 
by them in connection with the debt settlement 
plan.

Section 311 – Resumption of Proceedings Relating to 
the Application for Commencement of Insol
vency Proceedings
If objections to the debt settlement plan are 
raised that are not substituted with court 
approval pursuant to section 309, the proceedings 
relating to the application for commencement of 
insolvency proceedings are resumed ex officio.

Section 312 (repealed)

Section 313 (repealed)

Section 314 (repealed)

Part Ten – Special Types of Insolvency 
Proceedings

Chapter One – Insolvency Proceedings Relating 
to a Deceased’s Estate

Section 315 – Local Jurisdiction
The insolvency court within whose district the 
deceased had his/her place of general jurisdic-
tion at the time of his/her death has exclusive 
local jurisdiction in respect of insolvency pro-
ceedings relating to a deceased’s estate. If the 
centre of a self-employed economic activity car-
ried on by the deceased was located in a different 
place, the insolvency court within whose district 
this place is located has exclusive jurisdiction.

Section 316 – Admissibility of Commencement
(1)  Commencement of insolvency proceedings is not 

excluded by reason of the fact that the heir has 
not yet accepted the inheritance or that he/she 
has unlimited liability for the liabilities of the 
estate.

(2)  If there are several heirs, proceedings may also be 
commenced subsequent to division of the 
estate.

(3)  Insolvency proceedings shall not take place in re-
spect of a share in an inheritance.

Section 317 – Parties Entitled to Apply for 
Commencement

(1)  Commencement of insolvency proceedings relat-
ing to a deceased’s estate may be applied for by 
any heir, the administrator of the estate or any 
other curator of the estate, an executor entitled 
to manage the estate and any creditor of the 
estate.

(2)  If the application is not submitted by all the heirs, 
it shall be admissible if the ground for com-
mencement is demonstrated to the satisfaction 
of the court. The insolvency court shall hear the 
other heirs.
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(3)  Where an executor is entitled to manage the es-
tate, if the heir applies for commencement of 
proceedings the executor shall be heard; if the 
executor applies for commencement of proceed-
ings, the heir shall be heard.

Section 318 – Right of Application in case of Joint 
Marital Property

(1) If the deceased’s estate forms part of the joint 
marital property of a community of property, 
both the spouse who is the heir and the spouse 
who is not the heir but who manages the joint 
marital property alone or jointly with the other 
spouse may apply for commencement of insol-
vency proceedings relating to the deceased’s es-
tate. The consent of the other spouse is not re-
quired. The spouses retain the right of application 
if the community of property ends.

(2) If the application is not submitted by both 
spouses, it shall be admissible if the ground for 
commencement is demonstrated to the satisfac-
tion of the court. The insolvency court shall hear 
the other spouse.

(3) Subsections (1) and (2) apply with the necessary 
modifications to civil partners.

Section 319 – Time Limit for Application
An application by a creditor of the estate for com-
mencement of insolvency proceedings is inad-
missible if two years have elapsed since accept-
ance of the inheritance.

Section 320 – Grounds for Commencement
The grounds for commencement of insolvency 
proceedings relating to a deceased’s estate are 
illiquidity and overindebtedness. If the heir, the 
administrator of the estate or any other curator 
of the estate or an executor applies for com-
mencement of proceedings, imminent illiquidity 
is also a ground for commencement.

Section 321 – Compulsory Enforcement after Death of 
Deceased
Compulsory enforcement measures against the 
estate undertaken after the death of the 
deceased do not confer any right to separate 
satisfaction.

Section 322 – Avoidable Legal Acts by the Heir
If the heir has satisfied claims to a compulsory 
portion, legacies or testamentary burdens prior 
to commencement of insolvency proceedings, 
this legal act may be avoided in the same way as 
gratuitous performance by the heir.

Section 323 – Heir’s Expenses
The heir has no right of retention on account of 
the expenses which are reimbursable to him/her 
out of the estate under sections 1978 and 1979 of 
the Civil Code [Bürgerliches Gesetzbuch].

Section 324 – Preferential Liabilities
(1)  In addition to the liabilities specified in sections 

54 and 55, preferential liabilities are:
1. the expenses reimbursable to the heir out of 
the estate under sections 1978 and 1979 of the 
Civil Code [Bürgerliches Gesetzbuch];
2. the deceased’s funeral costs; 
3. the costs to the estate of proceedings for an 
official declaration of death in respect of the 
deceased;
4. the costs of opening a testamentary disposi-
tion by the deceased and the court costs of secur-
ing the estate, curatorship, public notice to the 
creditors of the estate and filing an inventory;
5. liabilities arising out of transactions under-
taken by a curator or an executor;
6. liabilities which have arisen for the heir 
towards a curator, an executor or an heir who has 
disclaimed his/her inheritance from the manage-
ment of the estate by such persons insofar as the 
creditors of the estate would be liable if the des-
ignated persons had had to undertake the trans-
actions for them.

(2) In the event of a deficiency of assets, the liabili-
ties specified in subsection (1) shall have the 
ranking of liabilities under section 209 (1) No. 3.

Section 325 – Liabilities of the Estate
In insolvency proceedings relating to a deceased’s 
estate, only the liabilities of the estate may be 
claimed.

Section 326 – Claims of the Heirs
(1) The heir may assert the claims to which he/she is 

entitled against the deceased.
(2) If the heir has settled a liability of the estate, in-

sofar as such settlement is not deemed to have 
been made for the account of the deceased’s es-
tate pursuant to section 1979 of the Civil Code 
[Bürgerliches Gesetzbuch], he/she shall take the 
place of the creditor unless he/she has unlimited 
liability for the liabilities of the estate.

(3) If the heir has unlimited liability towards an indi-
vidual creditor he/she may assert the creditor’s 
claim in the event that the creditor does not as-
sert the claim.

Section 327 – Subordinated Liabilities
(1) The following liabilities are subordinated to the 

liabilities specified in section 39 and shall be sat-
isfied in the following order and in proportion to 
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InsOtheir respective amounts if they have equal 
ranking:
1. liabilities towards persons entitled to a compul-
sory portion;
2. liabilities arising out of legacies and testamen-
tary burdens arranged by the deceased;
3. (repealed)

(2) A legacy through which the right of the benefi-
ciary to the compulsory portion is excluded pur-
suant to section 2307 of the Civil Code [Bürgerli-
ches Gesetzbuch] has the same ranking as the 
right to a compulsory portion insofar as it does 
not exceed the compulsory portion. If the de-
ceased instructed by testamentary disposition 
that a legacy or testamentary burden should be 
satisfied before another legacy or testamentary 
burden, such legacy or testamentary burden shall 
have prior ranking.

(3) A liability due to a creditor excluded by means of 
the public notice procedure or having the same 
status as an excluded creditor pursuant to sec-
tion 1974 of the Civil Code [Bürgerliches Gesetz-
buch] shall be satisfied only after the liabilities 
specified in section 39 and, if this liability is in-
cluded in the liabilities specified in subsection (1), 
only after the liabilities with which it would have 
equal ranking without the restriction. The restric-
tions shall not affect the order of ranking in other 
respects.

Section 328 – Returned Assets
(1) Assets returned to the insolvency estate as a con-

sequence of the avoidance of a legal act under-
taken by or in relation to the deceased may not 
be used for settlement of the liabilities specified 
in section 327 (1).

(2) Assets which have to be returned to the insol-
vency estate by the heir on the basis of sections 
1978 to 1980 of the Civil Code [Bürgerliches Ge-
setzbuch] may by claimed by the creditors ex-
cluded by means of the public notice procedure 
or having the same status as an excluded credi-
tor pursuant to section 1974 of the Civil Code 
[Bürgerliches Gesetzbuch] only insofar as the heir 
would also be liable to make restitution pursu-
ant to the provisions on the restitution of unjust 
enrichment.

Section 329 – Subsequent Succession
Sections 323, 324 (1) No. 1 and section 326 (2) and 
(3) apply to the prior heirs even after the occur-
rence of subsequent succession.

Section 330 – Purchase of an Inheritance
(1) If the heir has sold the inheritance the purchaser 

shall take his/her place in the insolvency 
proceedings.

(2) The heir is entitled to apply for commencement 
of insolvency proceedings like a creditor of the 
deceased’s estate with respect to a liability of the 
estate to be settled by the purchaser on the basis 
of the relationship between the heir and the pur-
chaser. He/she shall also have the same right in 
respect of any other liability of the estate unless 
he/she has unlimited liability or an order subject-
ing the estate to administration is issued. Sec-
tions 323, 324 (1) No. 1 and section 326 shall apply 
to the heirs even after the sale of the 
inheritance.

(3) Subsections (1) and (2) shall apply with the neces-
sary modifications in the event that a party sells 
an inheritance acquired by contract or has placed 
himself/herself under an obligation in another 
way to sell an inheritance which has devolved on 
him/her or which he/she has otherwise 
acquired.

Section 331 – Simultaneous Insolvency of the Heir
(1) In insolvency proceedings relating to the assets 

of the heir, sections 52, 190, 192, 198 and 237 (1) 
sentence 2 apply with the necessary modifica-
tions to creditors of the estate to whom the heir 
has unlimited liability if insolvency proceedings 
are also commenced in respect of the deceased’s 
estate or if an order subjecting the estate to ad-
ministration is issued.

(2) The same shall apply if one spouse is the heir and 
the deceased’s estate forms part of the joint mar-
ital property which is managed by the other 
spouse alone, including in insolvency proceed-
ings relating to the assets of the other spouse 
and, if the joint marital property is jointly man-
aged by the spouses, including in insolvency pro-
ceedings relating to the joint marital property 
and in insolvency proceedings relating to the 
other assets of the spouse who is not the heir.

Chapter Two – Insolvency Proceedings Relating 
to the Joint Marital Property of a Continued 
Community of Property

Section 332 – Reference to Insolvency Proceedings 
Relating to a Deceased’s Estate 

(1) In the case of continued community of property, 
sections 315 to 331 apply with the necessary mod-
ifications to insolvency proceedings relating to 
the joint marital property.

(2) Only those creditors whose claims already ex-
isted as obligations on the joint marital property 
when the continuation of community of property 
occurred are insolvency creditors.

(3) The descendants entitled to a share are not enti-
tled to apply for commencement of proceedings. 
They shall, however, be heard by the insolvency 
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court in relation to an application for commence-
ment of insolvency proceedings.

Chapter Three – Insolvency Proceedings Relat
ing to the Jointly Managed Joint Marital Prop
erty of a Community of Property 

Section 333 – Right of Application. Grounds for 
Commencement

(1) Any creditor who can demand fulfilment of an 
obligation from the joint marital property is enti-
tled to apply for commencement of insolvency 
proceedings relating to the joint marital property 
of a community of property that is jointly man-
aged by the spouses.

(2) Each spouse is also entitled to submit an applica-
tion. If the application is not submitted by both 
spouses it shall be admissible if the illiquidity of 
the joint marital property is demonstrated to the 
satisfaction of the court; the insolvency court 
shall hear the other spouse. If the application is 
submitted by both spouses, imminent illiquidity 
shall also constitute a ground for commence-
ment of proceedings.

Section 334 – Personal Liability of the Spouses
(1) Where the fulfilment of obligations may be de-

manded from the joint marital property, the per-
sonal liability of the spouses for such obligations 
may be claimed only by the insolvency adminis-
trator or supervisor for the duration of the insol-
vency proceedings.

(2) In the case of an insolvency plan, section 227 (1) 
applies with the necessary modifications to the 
personal liability of the spouses.

Part Eleven – International Insolvency Law

Chapter One – General Provisions

Section 335 – Principle
Unless otherwise provided, the law applicable to 
insolvency proceedings and their effects shall be 
that of the state within the territory of which the 
proceedings have been commenced.

Section 336 – Contracts Relating to Immovable 
Property
The effects of insolvency proceedings on a con-
tract relating to a right in rem in immovable 
property or a right to make use of immovable 
property shall be governed by the law of the 
state in which the immovable property is situ-
ated. In the case of an asset registered in the Reg-
ister of Ships, Register of Ships under Construc-
tion or Register of Liens on Aircraft, the applicable 

law shall be that of the state under the supervi-
sion of which the register is kept.

Section 337 – Employment Relationships
The effects of insolvency proceedings on an 
employment relationship shall be governed by 
the law applicable to the employment relation-
ship under Regulation (EC) No 593/2008 of the 
European Parliament and of the Council of 17 
June 2008 on the law applicable to contractual 
obligations (Rome I) (Official Journal L 177 of 
4.7.2008, p. 6).

Section 338 – Setoff
Commencement of insolvency proceedings shall 
not affect the right of set-off of an insolvency 
creditor if such set-off is permitted under the law 
applicable to the debtor’s claim at the time of 
commencement of insolvency proceedings.

Section 339 – Avoidance in Insolvency
A legal act may be avoided if the requirements 
for the avoidance of legal acts in insolvency 
under the law of the state where the proceedings 
were commenced are met, unless the opposing 
party proves that the law of another state is 
applicable to the legal act and the legal act is not 
open to challenge in any way under this law.

Section 340 – Organised Markets. Repurchase 
Agreements

(1) The effects of the insolvency proceedings on the 
rights and obligations of a participant in an or-
ganised market pursuant to section 2 (5) of the 
Securities Trading Act [Wertpapierhandelsgesetz] 
are governed by the law of the state which ap-
plies to this market.

(2) The effects of the insolvency proceedings on re-
purchase agreements within the meaning of sec-
tion 340b of the Commercial Code [Handelsge-
setzbuch], and on contracts for novation and 
netting agreements, are governed by the law of 
the state which is applicable to these contracts.

(3) Subsection (1) applies with the necessary modifi-
cations to the participants in a system within the 
meaning of section 1 (16) of the Banking Act 
[Kreditwesengesetz].

Section 341 – Exercise of Creditors’ Rights 
(1) Each creditor may file its claims in the main insol-

vency proceedings and in any secondary insol-
vency proceedings.

(2) The insolvency administrator is entitled to file a 
claim which has been filed in the proceedings for 
which he/she     has been appointed in other in-
solvency proceedings relating to the debtor’s 
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InsOassets. The creditor’s right to decline or withdraw 
the filing of a claim is unaffected.

(3) The administrator is deemed to be authorised to 
exercise the voting right arising from a claim 
filed in the proceedings for which he/she has 
been appointed in other insolvency proceedings 
relating to the debtor’s assets unless the creditor 
determines otherwise.

Section 342 – Return. Imputation
(1) If an insolvency creditor receives something 

through compulsory enforcement, through a 
payment by the debtor or in another way at the 
expense of the insolvency estate out of the as-
sets that are not situated in the state where the 
insolvency proceedings were commenced, it shall 
return what it has obtained to the insolvency ad-
ministrator. The provisions on the legal conse-
quences of unjust enrichment apply with the 
necessary modifications.

(2) The insolvency creditor may retain what it has 
obtained in insolvency proceedings commenced 
in another state. However, it will be included in 
distributions only if the other creditors are put on 
an equal footing.

(3) On the request of the insolvency administrator 
the insolvency creditor shall provide information 
about what it has obtained.

Chapter Two – Foreign Insolvency Proceedings

Section 343 – Recognition
(1) The commencement of foreign insolvency pro-

ceedings shall be recognised. This shall not apply
1. if the courts of the state where the proceedings 
are commenced do not have jurisdiction under 
German law;
2. insofar as the effects of recognition would be 
manifestly incompatible with material principles 
of German law and, in particular, incompatible 
with basic rights.

(2) Subsection (1) applies with the necessary modifi-
cations to protective measures which are taken 
subsequent to the application for commence-
ment of insolvency proceedings and to decisions 
issued in relation to the implementation or ter-
mination of recognised insolvency proceedings.

Section 344 – Protective Measures
(1) If a preliminary administrator has been ap-

pointed abroad prior to commencement of the 
main insolvency proceedings, on his/her applica-
tion the competent insolvency court may order 
the measures pursuant to section 21 that appear 
necessary to secure the assets covered by domes-
tic secondary insolvency proceedings.

(2)  The preliminary administrator also has the right 
of immediate appeal against the order.

Section 345 – Publication
(1)  If the requirements for recognition of the com-

mencement of proceedings are fulfilled, on appli-
cation by the foreign insolvency administrator 
the insolvency court shall publish the main con-
tent of the decision commencing insolvency pro-
ceedings and of the decision appointing the in-
solvency administrator domestically. Section 9 (1) 
and (2) and section 30 (1) apply with the neces-
sary modifications. If the commencement of in-
solvency proceedings has been published, the 
termination of proceedings shall be published in 
the same manner.

(2) If the debtor has an establishment on domestic 
territory, publication takes place ex officio. The 
insolvency administrator or a permanent repre-
sentative pursuant to section 13e (2) sentence 5 
No. 3 of the Commercial Code [Handelsgesetz-
buch] shall notify the insolvency court having ju-
risdiction in accordance with section 348 (1).

(3) The application is admissible only if it is credibly 
established that the factual requirements for rec-
ognition of the commencement of proceedings 
are present. An official copy of the order instruct-
ing publication shall be issued to the administra-
tor. The foreign administrator has the right of im-
mediate appeal against the decision of the 
insolvency court refusing publication.

Section 346 – Land Register
(1)  If the debtor’s power of disposal is restricted as 

a result of the commencement of proceedings 
or the ordering of protective measures under 
section 343 (2) or section 344 (1), on application 
by the foreign insolvency administrator the in-
solvency court shall request the Land Registry 
to register the commencement of insolvency 
proceedings and the nature of the restriction of 
the debtor’s power of disposal in the Land 
Register:
1. in respect of plots of land for which the debtor 
is registered as owner;
2. in respect of the debtor’s registered rights in 
plots of land and in registered rights if there are 
concerns, based on the type of rights and in the 
circumstances, that the insolvency creditors 
would be disadvantaged in the absence of 
registration.

(2) An application under subsection (1) is admissible 
only if it is demonstrated to the satisfaction of 
the court that the factual requirements for rec-
ognition of the commencement of proceedings 
are present. The foreign administrator has the 
right of immediate appeal against the decision 
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of the insolvency court. Section 32 (3) sentence 1 
applies with the necessary modifications to the 
deletion of the entry.

(3) Subsections (1) and (2) apply with the necessary 
modifications to the registration of commence-
ment of insolvency proceedings in the Register of 
Ships, Register of Ships under Construction and 
Register of Liens on Aircraft.

Section 347 – Proof of Appointment of Administrator. 
Notification of the Court

(1)  The foreign insolvency administrator shall prove 
his/her appointment by means of a certified copy 
of the decision appointing him/her or by means 
of other certification issued by the competent 
agency. The insolvency court may require a trans-
lation which must be certified by a person au-
thorised to do so in the state in which proceed-
ings are commenced.

(2)  The foreign insolvency administrator who has 
lodged an application pursuant to sections 344 to 
346 shall inform the insolvency court about all 
significant changes to the foreign proceedings 
and about all other foreign insolvency proceed-
ings known to him/her relating to the debtor’s 
assets.

Section 348 – Competent Insolvency Court. Coopera
tion between Insolvency Courts

(1) The insolvency court within whose district the 
establishment is situated or, in the absence of an 
establishment, assets of the debtor are situated 
has exclusive jurisdiction for the decisions pursu-
ant to sections 344 to 346. Section 3 (2) applies 
with the necessary modifications.

(2) If the requirements for recognition of foreign in-
solvency proceedings are fulfilled or if clarifica-
tion is required as to whether the requirements 
are met, the insolvency court may co-operate 
with the foreign insolvency court and in particu-
lar pass on information of relevance to the for-
eign proceedings.

(3) In order for the proceedings to be appropriately 
facilitated or processed more rapidly, the govern-
ments of the Federal States are authorised to al-
locate the decisions pursuant to sections 344 to 
346 for the districts of several insolvency courts 
to one of these by statutory order. The govern-
ments of the Federal States may delegate this 
power to the administration of justice depart-
ments of the Federal States.

(4) The Federal States may agree that the decisions 
pursuant to sections 344 to 346 for several Fed-
eral States are allocated to the courts of one Fed-
eral State. If an application pursuant to sections 
344 to 346 is received by a court without jurisdic-
tion it shall forward the application without 

delay to the court with jurisdiction and inform 
the applicant accordingly.

Section 349 – Disposals of Immovable Assets
(1) If the debtor disposes of an asset in the insol-

vency estate that is registered domestically in 
the Land Register, Register of Ships, Register of 
Ships under Construction or Register of Liens on 
Aircraft, or if the debtor disposes of a right in 
such an asset, sections 878, 892 and 893 of the 
Civil Code [Bürgerliches Gesetzbuch], section 3 (3) 
and also sections 16 and 17 of the Act Governing 
Rights in Registered Ships and Ships under Con-
struction [Gesetz über Rechte an eingetragenen 
Schiffen und Schiffsbauwerken] and section 5 (3) 
and also sections 16 and 17 of the Act Governing 
Rights [Gesetz über Rechte an Luftfahrzeugen] in 
Aircraft shall apply.

(2) If a priority notice is registered domestically in 
the Land Register, Register of Ships, Register of 
Ships under Construction or Register of Liens on 
Aircraft in order to secure a claim, section 106 re-
mains unaffected.

Section 350 – Performance to the Debtor
Where performance is rendered to the debtor 
domestically in fulfilment of an obligation 
although the obligation had to be fulfilled for the 
benefit of the insolvency estate of the foreign 
insolvency proceedings, the party rendering per-
formance shall be deemed to have discharged 
the obligation if it was unaware at the time of 
performance of the commencement of proceed-
ings. If it rendered performance prior to the pub-
lication provided for in section 345, it shall be 
presumed to have been unaware of the com-
mencement of proceedings.

Section 351 – Rights in Rem
(1) Commencement of the foreign insolvency pro-

ceedings shall not affect the right of a third party 
in an asset of the insolvency estate that was situ-
ated on domestic territory at the time of com-
mencement of the foreign insolvency proceed-
ings which grants entitlement to segregation or 
to separate satisfaction under domestic law.

(2) Notwithstanding section 336 sentence 2, the ef-
fects of foreign insolvency proceedings on the 
debtor’s rights in immovable assets that are situ-
ated on domestic territory shall be determined in 
accordance with German law.

Section 352 – Interruption and Resumption of Court 
Proceedings

(1) Court proceedings pending at the time of com-
mencement of foreign insolvency proceedings 
relating to the insolvency estate are interrupted 
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InsOby commencement of the foreign insolvency pro-
ceedings. The interruption shall continue until 
the court proceedings are taken up by a person 
who is authorised in accordance with the law of 
the state where the insolvency proceedings have 
been commenced to resume the court proceed-
ings or until the insolvency proceedings are 
terminated.

(2) Subsection (1) applies with the necessary modifi-
cations where the power to manage and dispose 
of the debtor’s assets has passed to a preliminary 
insolvency administrator through the ordering of 
protective measures pursuant to section 343 (2).

Section 353 – Enforceability of Foreign Decisions
(1)  Compulsory enforcement based on a decision 

handed down in foreign insolvency proceedings 
may be pursued only if such compulsory enforce-
ment is ruled admissible by a judgment for en-
forcement. Section 722 (2) and section 723 (1) of 
the Code of Civil Procedure [Zivilprozessordnung] 
apply with the necessary modifications.

(2)  Subsection (1) applies with the necessary modifi-
cations to the protective measures specified in 
section 343 (2).

Chapter Three – Territorial Insolvency Proceed
ings Relating to Domestic Assets

Section 354  – Requirements for Territorial Insolvency 
Proceedings

(1)  If a German court does not have jurisdiction to 
commence insolvency proceedings in respect of 
all the debtor’s assets but the debtor has an es-
tablishment or other assets on domestic terri-
tory, on application by a creditor separate insol-
vency proceedings may be brought in respect of 
the debtor’s domestic assets (territorial insol-
vency proceedings).

(2)  If the debtor does not have an establishment on 
domestic territory, the application of a creditor 
for commencement of territorial insolvency pro-
ceedings is admissible only if this creditor has a 
particular interest in the commencement of pro-
ceedings, in particular if it is likely to be placed in 
a substantially worse position in foreign proceed-
ings than in domestic proceedings. The particular 
interest must be demonstrated by the applicant 
to the satisfaction of the court.

(3)  The insolvency court within whose district the 
establishment is situated or, in the absence of an 
establishment, assets of the debtor are situated 
has exclusive jurisdiction for the proceedings. 
Section 3 (2) applies with the necessary 
modifications.

Section 355 – Discharge of Residual Debt. Insolvency 
Plan

(1) The provisions on discharge of residual debt are not 
applicable in territorial insolvency proceedings.

(2) An insolvency plan providing for deferment, waiver 
or other restrictions on the creditors’ rights may be 
confirmed in these proceedings only if all creditors 
affected have approved the plan.

Section 356 – Secondary Insolvency Proceedings
(1) Recognition of foreign main insolvency proceed-

ings does not exclude secondary insolvency pro-
ceedings in respect of the domestic assets. Sec-
tions 357 and 358 are applicable in addition in 
respect of secondary insolvency proceedings.

(2) The foreign insolvency administrator is also enti-
tled to apply for commencement of secondary 
insolvency proceedings.

(3) The proceedings shall be commenced without a 
ground for commencement having to be 
established.

Section 357 – Cooperation between Insolvency 
Administrators

(1) The insolvency administrator shall notify the for-
eign administrator without delay of all circum-
stances which may be of relevance for implemen-
tation of the foreign proceedings. He/she shall 
give the foreign administrator the opportunity to 
submit proposals for the realisation or other use 
of the domestic assets.

(2) The foreign administrator is entitled to attend 
the creditors’ meetings.

(3) An insolvency plan must be forwarded to the for-
eign administrator for comment. The foreign ad-
ministrator is entitled to submit his/her own 
plan. Section 218 (1) sentences 2 and 3 apply with 
the necessary modifications.

Section 358 – Surplus on Final Distribution
If all claims can be satisfied in full by the final dis-
tribution in the secondary insolvency proceed-
ings, the insolvency administrator shall hand 
over any surplus remaining to the foreign admin-
istrator of the main insolvency proceedings.

Part Twelve – Entry into Force

Section 359 – Reference to the Introductory Act
This Act comes into force on the day appointed 
by the Introductory Act to the Insolvency Code 
[Einführungsgesetz zur Insolvenzordnung].
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Article 102 Implementation of Council Regulation (EC) 
No 1346/2000 on insolvency proceedings 

Section 1 – Local Jurisdiction
(1)  If, in insolvency proceedings, the German courts 

are assigned international jurisdiction pursuant 
to Article 3 (1) of Council Regulation (EC) No 
1346/2000 of 29 May 2000 on insolvency pro-
ceedings (OJ EC L 160 page 1) where no domestic 
jurisdiction would be established under section 3 
of the Insolvency Code, the insolvency court 
within whose district the centre of a debtor’s 
main interests is situated shall have exclusive ju-
risdiction.

(2)  If the German courts have jurisdiction pursuant 
to Article 3 (2) of Council Regulation (EC) No 
1346/2000, the insolvency court within whose 
district the establishment belonging to the 
debtor is situated shall have exclusive jurisdic-
tion. Section 3 (2) of the Insolvency Code applies 
with the necessary modifications.

(3)  Without prejudice to the jurisdiction under sub-
sections (1) and (2), each domestic insolvency 
court within whose district assets of the debtor 
are situated shall have jurisdiction for decisions 
or other measures under Council Regulation (EC) 
No 1346/2000. In order for the proceedings to be 
appropriately facilitated or processed more rap-
idly, the governments of the Federal States are 
authorised to allocate the decisions and mea-
sures pursuant to Council Regulation (EC) No 
1346/2000 for the districts of several insolvency 
courts to one court by statutory order. The gov-
ernments of the Federal States may delegate this 
power to the administration of justice depart-
ments of the Federal States.

Section 2 – Reasons for the Order Commencing 
Proceedings

 If there is reason to believe that assets of the 
debtor are situated in another Member State of 
the European Union, the order of the court com-
mencing proceedings shall describe in brief the 
factual findings and legal considerations sub-
stantiating the jurisdiction of the German courts 
pursuant to Article 3 of Council Regulation (EC) 
No 1346/2000.

Section 3 – Avoiding Conflicts of Jurisdiction
(1) Where the court of another Member State of the 

European Union has commenced main insol-
vency proceedings, as long as these insolvency 
proceedings are pending an application lodged 
with a domestic insolvency court for commence-
ment of such proceedings in respect of the assets 
belonging to the insolvency estate is inadmissi-
ble. Any proceedings commenced in contraven-
tion of sentence 1 may not be continued. The ad-
ministrator of the foreign main insolvency 
proceedings is also authorised to appeal against 
the commencement of the national proceedings.

(2) Where the court of another Member State of the 
European Union has refused to commence insol-
vency proceedings on the basis that the German 
courts have jurisdiction pursuant to Article 3 (1) of 
Council Regulation (EC) No 1346/2000, a German 
insolvency court may not refuse to commence in-
solvency proceedings on the basis that the courts 
of the other Member State have jurisdiction.

Section 4 – Discontinuation of Insolvency Proceed
ings in Favour of the Courts of another Member 
State

(1)  If the insolvency court is not permitted pursuant 
to section 3 (1) to continue insolvency proceed-
ings already commenced, it shall discontinue the 
proceedings ex officio in favour of the courts of 
the other Member State of the European Union. 
The insolvency court shall hear the insolvency ad-
ministrator, the creditors’ committee, if one has 
been appointed, and the debtor prior to discon-
tinuing the proceedings. If the insolvency pro-
ceedings are discontinued, each insolvency credi-
tor has the right of appeal.

(2)  Effects of the insolvency proceedings which had 
already occurred prior to their discontinuation 
and which are not limited to the duration of these 
proceedings shall persist even if they conflict with 
effects of insolvency proceedings commenced in 
another Member State of the European Union 
that extend to domestic territory under Council 
Regulation (EC) No 1346/2000. This also applies to 
any legal acts carried out during the discontinued 
proceedings by or with the insolvency administra-
tor in the exercise of his/her office.

(3)  Prior to discontinuing the proceedings pursuant 
to subsection (1) the insolvency court shall notify 
the court of the other Member State of the 

Extract of the Introductory Act to the Insolvency Code

(Auszug aus dem Einführungsgesetz zur Insolvenzordnung, EGInsO),  
Introductory Act to the Insolvency Code of 5 October 1994 (BGBl. [Federal Law Gazette] I 1994, page 2911),  

as last amended by Article 8 of the Act of 17 July 2015 (BGBl. [Federal Law Gazette] I 2015, page 1245).
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European Union where the proceedings are 
pending of the imminent discontinuation of the 
proceedings, specifying how commencement of 
the discontinued proceedings was announced, in 
which public records and registers the com-
mencement of the proceedings was registered 
and who the insolvency administrator is. The dis-
continuation order shall name the court of the 
other Member State in favour of which the pro-
ceedings are being discontinued. An official copy 
of the discontinuation order shall be sent to this 
court. Section 215 (2) of the Insolvency Code is not 
applicable.

Section 5 – Publication
(1)  The application for publication of the main con-

tent of the decisions pursuant to Article 21 (1) of 
Council Regulation (EC) No 1346/2000 shall be 
addressed to the court having jurisdiction in ac-
cordance with section 1. The court may require a 
translation which must be certified by a person 
authorised to do so in one of the Member States 
of the European Union. Section 9 (1) and (2) and 
section 30 (1) of the Insolvency Code apply with 
the necessary modifications.

(2)  If the debtor possesses an establishment on do-
mestic territory, publication pursuant to subsec-
tion (1) takes place ex officio. If the commence-
ment of insolvency proceedings has been 
published, the termination of proceedings shall 
be published in the same manner.

Section 6 – Registration in Public Records and Regis
ters

(1) The application for registration pursuant to Arti-
cle 22 of Council Regulation (EC) No 1346/2000 
shall be addressed to the court having jurisdic-
tion in accordance with section 1. The court shall 
request the agency responsible for maintaining 
the register to make the entry if, under the law of 
the state in which the main insolvency proceed-
ings were commenced, the commencement of 
proceedings is likewise registered. Section 32 (2) 
sentence 2 of the Insolvency Code shall not apply.

(2) The form and content of the entry shall be in con-
formity with German law. If the law of the state 
in which the proceedings are commenced pro-
vides for entries unknown to German law, the 
insolvency court shall select an entry that comes 
closest to the entry of the state in which pro-
ceedings are commenced.

(3) If the application under subsection (1) or under 
section 5 (1) is received by a court that does not 
have jurisdiction, it shall forward the application 
without delay to the court with jurisdiction and 
advise the applicant accordingly.

Section 7 – Appeal
 An immediate appeal may be brought against 

the decision of the insolvency court pursuant to 
section 5 or section 6. Sections 574 to 577 of the 
Code of Civil Procedure [Zivilprozessordnung] ap-
ply with the necessary modifications.

Section 8 – Enforcement on the basis of the Decision 
on Commencement of Proceedings

(1)  If, under the law of the state in which insolvency 
proceedings are commenced, the administrator 
in the main insolvency proceedings is authorised 
on the basis of the decision on commencement 
of proceedings to enforce the surrender of items 
which are in the custody of the debtor by way of 
compulsory enforcement, Article 25 (1) subpara-
graph 1 of Council Regulation (EC) No 1346/2000 
shall apply to the declaration of enforceability on 
domestic territory. Sentence 1 shall apply with 
the necessary modifications to the realisation of 
assets of the insolvency estate by way of compul-
sory enforcement.

(2)  Section 6 (3) applies with the necessary modifica-
tions.

Section 9 – Insolvency Plan
 If an insolvency plan provides for deferral, waiver 

or other restrictions on the creditors’ rights, it 
may be confirmed by the insolvency court only if 
all creditors affected have approved the plan.

Section 10 – Stay of Liquidation
 If, at the request of the administrator in the main 

insolvency proceedings, the liquidation of an as-
set in which a right to separate satisfaction exists 
is stayed in domestic secondary insolvency pro-
ceedings pursuant to Article 33 of Council Regula-
tion (EC) No 1346/2000, the creditor shall con-
tinue to be paid the interest due out of the 
insolvency estate.

Section 11 – Provision of Information for Creditors
 Along with the order commencing proceedings, 

notice must be served on creditors who have 
their habitual residence, domicile or registered 
office in another Member State of the European 
Union informing them of the consequences of 
late submission of claims pursuant to section 177 
of the Insolvency Code. Section 8 of the Insol-
vency Code applies with the necessary modifica-
tions.

Article 102a – Insolvency Administrators from Other 
Member States of the European Union

 Nationals of another Member State of the Euro-
pean Union or of a state which is a contracting 
party to the Agreement on the European Economic 
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Area and persons who have a professional estab-
lishment in one of these states may undergo the 
procedure for inclusion on a preselection list of 
insolvency administrators maintained by the in-
solvency court through a single agency in accor-
dance with the provisions of the Administrative 
Procedure Act [Verwaltungsverfahrensgesetz]. Ap-
plications for inclusion on a preselection list 
must be decided within a time limit of three 
months in such cases. Section 42a (2) sentences 2 
to 4 of the Administrative Procedure Act apply 
with the necessary modifications.

Article 102b – Implementation of Regulation (EU) No 
648/2012

Section 1 – Default provisions of central counterpar
ties

(1)  The commencement of insolvency proceedings 
shall not prevent 

 1. implementation of the measures required in 
accordance with Article 48 (2), (4) and (5) sen-
tence 3 and (6) sentence 3 of Regulation (EU) No 
648/2012 of the European Parliament and of the 
Council of 4 July 2012 on OTC derivatives, central 
counterparties and trade repositories (OJ L 201 of 
27.7.2012, p. 1) for administering, closing out and 
other liquidation of the proprietary positions and 
the clients’ positions of the defaulting clearing 
member;

 2. implementation of the measures required in 
accordance with Article 48 (4) to (6) of Regulation 
(EU) No 648/2012 for the transfer of clients’ posi-
tions and

 3. the use and return of clients’ collateral required 
in accordance with Article 48 (7) of Regulation 
(EU) No 648/2012. 

(2)  Subsection (1) applies with the necessary modifi-
cations in respect of the ordering of protective 
measures pursuant to section 21 of the Insol-
vency Code. 

Section 2 – Incontestability counterparties
 The measures permitted under section 1 are not 

subject to avoidance in insolvency.

Article 103 – Application of Previous Law
 The previously applicable statutory provisions 

shall continue to apply to bankruptcy, composi-
tion and collective execution proceedings applied 
for prior to 1 January 1999 and to their effects. 
The same applies to follow-up bankruptcy pro-
ceedings in which the preceding application for 
composition proceedings was filed prior to 1 Jan-
uary 1999.

Article 103a – Transitional Provision
 The statutory provisions which applied up to 1 

December 2001 shall continue to apply to insol-
vency proceedings commenced prior to that date.

Art. 103b – Transitional Provision relating to the Act 
to Implement Directive 2002/47/EC of 6 June 
2002 on financial collateral arrangements and to 
amend the Mortgage Bank Act [Hypotheken-
bankgesetz] and other Acts

 The statutory provisions which applied up to 9 
April 2004 shall continue to apply to insolvency 
proceedings commenced prior to that date.

Article 103c – Transitional Provision Relating to the 
Act to Simplify Insolvency Proceedings [Gesetz 
zur Vereinfachung des Insolvenzverfahrens]

(1)  With the exception of sections 8 and 9 of the In-
solvency Code and the Regulation on Publication 
on the Internet in Insolvency Proceedings [Veror-
dnung zu öffentlichen Bekanntmachungen in In-
solvenzverfahren im Internet], the previously ap-
plicable statutory provisions shall continue to 
apply to insolvency proceedings commenced be-
fore the entry into force on 1 July 2007 of the Act 
to Simplify Insolvency Proceedings of 13 April 
2007 (Federal Law Gazette I, page 509). Without 
prejudice to subsection (2), all publications to be 
undertaken by the court in such insolvency pro-
ceedings shall be made only in accordance with 
section 9 of the Insolvency Code. Section 188 sen-
tence 3 of the Insolvency Code shall also apply to 
insolvency proceedings commenced prior to the 
entry into force on 18 December 2007 of the Act 
Revising the Law on Legal Advice [Gesetz zur 
Neuregelung des Rechtsberatungsrechts] of 12 De-
cember 2007 (Federal Law Gazette I, page 2840).

(2)  Up to 31 December 2008, in addition to elec-
tronic publication in accordance with section 9 
(1) sentence 1 of the Insolvency Code, publica-
tion may also be made in a periodical published 
in the locality where the debtor resides or 
where the registered office of the debtor’s busi-
ness is located; publication may be made in ex-
tract form. Only publication on the internet in 
accordance with section 9 (1) sentence 1 of the 
Insolvency Code shall produce the legal effects 
of publication.

Article 103d – Transitional Provision Relating to the 
Act to Modernise the Law Governing Private 
Limited Companies and to Combat Abuses 
[Gesetz zur Modernisierung des GmbH-Rechts 
und zur Bekämpfung von Missbräuchen]

 The previously applicable statutory provisions 
shall continue to apply to insolvency proceed-
ings commenced before the entry into force on 
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1 November 2008 of the Act of 23 October 2008 
(Federal Law Gazette I, page 2026). In relation 
to insolvency proceedings commenced after 1 
November 2008, the provisions of the Insol-
vency Code applicable up to 1 November 2008 on 
the avoidance of legal acts shall apply to legal 
acts undertaken prior to that date insofar as they 
escaped avoidance or were subject to avoidance 
to a lesser extent under the previous law.

Article 103e – Transitional Provision Relating to the 
Budget Supplement Act [Haushaltsbegleitgesetz] 
2011

 The statutory provisions which applied up to 1 
January 2011 shall continue to apply to insolvency 
proceedings in respect of which an application 
for commencement of proceedings was lodged 
prior to that date. 

Article 103f – Transitional Provision Relating to the 
Act Amending Section 522 of the Code of Civil 
Procedure

 The version of the Insolvency Code applicable up 
to 27 October 2011 shall continue to apply to deci-
sions regarding the right of immediate appeal 
pursuant to section 6 of the Insolvency Code in 
relation to which the time limit specified in sec-
tion 575 of the Code of Civil Procedure [Zivil-
prozessordnung] has not yet expired on 27 October 
2011. Sentence 1 applies with the necessary modifi-
cations to decisions regarding the right of imme-
diate appeal pursuant to Article 102 section 7 sen-
tence 1 of the Introductory Act to the Insolvency 
Code [Einführungsgesetz zur Insolvenzordnung].

Article 103g – Transitional Provision relating to the 
Act for Further Facilitation of the Restructuring 
of Companies [Gesetz zur weiteren Erleichterung 
der Sanierung von Unternehmen] 

 The statutory provisions which applied up to 1 
March 2012 shall continue to apply to insolvency 
proceedings in respect of which an application 
for commencement of proceedings was lodged 
prior to that date. Section 18 (1) No 2 of the Act on 
Senior Judicial Officers [Rechtspflegergesetz], as 
amended with effect from 1 January 2013, is ap-
plicable only to insolvency proceedings applied 
for with effect from 1 January 2013.

Article 103h – Transitional Provision Relating to the 
Act to Shorten Residual Debt Discharge Proceed
ings and to Strengthen Creditors’ Rights
Subject to sentences 2 and 3, the previously 
applicable statutory provisions shall continue to 
apply to insolvency proceedings applied for prior 
to 1 July 2014. Sections 217 to 269 of the Insol-
vency Code are also applicable to insolvency 

proceedings that have been applied for prior to 
1 July 2014 under the version of sections 304 to 
314 of the Insolvency Code applicable prior to 
this date. Section 63 (3) and section 65 of the 
Insolvency Code, as amended with effect from 
19 July 2013, are applicable to insolvency pro-
ceedings that have been applied for with effect 
from 19 July 2013.

Article 103i – Transitional Provision Relating to the 
Accounting Directive Implementation Act
Section 22a (1) of the Insolvency Code, as amen-
ded by the Accounting Directive Implementation 
Act of 17 July 2015 (Federal Law Gazette I p. 1245) 
will apply to proceedings commenced on the 
basis of applications brought after 31 December 
2015. 

Commentary:
Article 103i was inserted with effect from 23 
July 2015 by Article 8 of the Accounting Direc-
tive Implementation Act [Bilanzrichtlinie-Um-
setzungsgesetz, BilRUG] of 17 July 2015 (Federal 
Law Gazette I, page 1245). 

Article 104 – Application of the New Law
 In insolvency proceedings applied for after 31 De-

cember 1998, the Insolvency Code and this Act 
shall also apply in respect of legal relationships 
and rights created prior to 1 January 1999.

Article 105 – Financial Futures Transactions
(1)  If a specific date or a specific period of time was 

agreed for financial services with a market or ex-
change price and the date or expiry of the period 
occurs only after the commencement of bank-
ruptcy proceedings, performance of the contract 
cannot be claimed; only a claim for non-perfor-
mance can be asserted. Financial services include, 
in particular, the following:

 1. the delivery of precious metals;
 2. the delivery of securities or similar rights, 
 provided the acquisition of a participating inter-

est in a company is not intended to bring about a 
durable link to this company;

 3. cash payments to be made in foreign currency 
or in a unit of account;

 4. cash payments, the amount of which is deter-
mined directly or indirectly by means of the ex-
change rate of a foreign currency or unit of ac-
count, the interest rate on claims or the price of 
other goods or services;

 5. options and other rights to deliveries or cash 
payments within the meaning of numbers 1 to 4. 
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 If transactions for financial services are combined 
in a master agreement in which agreement is 
reached that it can only be terminated in its en-
tirety in the event of breaches of contract, all 
these individual transactions shall be regarded as 
a single reciprocal contract.

(2) The claim for non-performance is based on the 
difference between the agreed price and the 
market or exchange price applicable at the place 
of performance for a contract with the agreed 
fulfilment date on the second business day after 
commencement of bankruptcy proceedings. The 
other party may assert such a claim only as a 
creditor in bankruptcy.

(3) The provisions stipulated in subsections (1) and 
(2) in the event of the commencement of bank-
ruptcy proceedings apply with the necessary 
modifications in the event of the commence-
ment of composition or collective enforcement 
proceedings.

Article 106 – Avoidance in Insolvency
 The provisions of the Insolvency Code on the 

avoidance of legal acts are applicable to legal 
acts undertaken prior to 1 January 1999 only inso-
far as they were not excluded from avoidance or 
subject to avoidance to a lesser extent under the 
previous law.

Article 107 – Evaluation Provision Relating to the Act 
to Shorten Residual Debt Discharge Proceedings 
and to Strengthen Creditors’ Rights

(1)  The Federal Government shall report to the 
Deutscher Bundestag by 30 June 2018 as to the 
number of cases in which discharge of residual 
debt could be granted after three years. The re-
port must also contain information on the level 
of the satisfaction quota that was achieved in 
the insolvency and residual debt discharge pro-
ceedings.

(2)  If the need for legislative measures emerges 
from the report, the Federal Government shall 
propose such measures.

Article 108 – Continuation of the Restriction on 
Enforcement

(1) In relation to compulsory enforcement against a 
debtor in respect of whose assets collective en-
forcement proceedings have been implemented, 
the restriction on enforcement contained in sec-
tion 18 (2) sentence 3 of the Collective Enforce-
ment Act [Gesamtvollstreckungsordnung] must 
be observed also after 31 December 1998.

(2)  If insolvency proceedings are commenced in ac-
cordance with the provisions of the Insolvency 
Code in respect of the assets of such a debtor, the 
claims which are subject to the restriction on 

enforcement shall be settled in subordination to 
the claims specified in section 39 (1) of the Insol-
vency Code.

Article 109 – Bonds
Insofar as holders of bonds issued prior to 1 Janu-
ary 1963 by credit institutions other than mort-
gage banks have a preferential right to satisfac-
tion from the credit institution’s mortgages, 
charges on land or loans in accordance with the 
provisions of Federal State Law in conjunction 
with section 17 (1) of the Introductory Act to the 
Bankruptcy Code [Einführungsgesetz zur Konkurs-
ordnung], this preferential right shall also be 
taken into consideration in future insolvency pro-
ceedings.

Article 110 – Entry into Force
(1)  Unless otherwise provided, the Insolvency Code 

and this Act shall enter into force on 1 January 
1999.

(2)  Section 2 (2) and section 7 (3) of the Insolvency 
Code and also the power of the Federal States 
specified in section 305 (1) No. 1 of the Insolvency 
Code shall come into force on the day after prom-
ulgation. The same shall apply in respect of sec-
tion 65 of the Insolvency Code and in respect of 
section 21 (2) No. 1, section 73 (2), section 274 (1), 
section 293 (2) and section 313 of the Insolvency 
Code, insofar as they declare section 65 of the In-
solvency Code to be accordingly applicable.

(3)  Insofar as Article 2 No. 9 of this Act orders the re-
peal of section 2 (1) sentence 2 of the Act on the 
Dissolution and Deregistration of Companies and 
Cooperative Societies [Gesetz über die Auflösung 
und Löschung von Gesellschaften und Genossen-
schaften], Article 22, Article 24 No. 2, Article 32 No. 
3, Article 48 No. 4, Article 54 No. 4 and Article 85 
Nos 1 and 2e, Article 87 No. 8d and Article 105 of 
this Act shall enter into force on the day after 
promulgation.
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THE COUNCIL OF THE EUROPEAN UNION,
 Having regard to the Treaty establishing the Eu-

ropean Community, and in particular Articles 
61(c) and 67(1) thereof, 

 Having regard to the initiative of the Federal Re-
public of Germany and the Republic of Finland, 

 Having regard to the opinion of the European 
Parliament,1

 Having regard to the opinion of the Economic 
and Social Committee,2 

Whereas: 

(1)  The European Union has set out the aim of estab-
lishing an area of freedom, security and justice. 

(2)  The proper functioning of the internal market re-
quires that cross-border insolvency proceedings 
should operate efficiently and effectively and this 
Regulation needs to be adopted in order to 
achieve this objective which comes within the 
scope of judicial cooperation in civil matters 
 within the meaning of Article 65 of the Treaty. 

(3)  The activities of undertakings have more and 
more cross-border effects and are therefore 
 increasingly being regulated by Community law. 
While the insolvency of such undertakings also 
affects the proper functioning of the internal 
market, there is a need for a Community act 
 requiring coordination of the measures to be 
 taken regarding an insolvent debtor’s assets. 

(4)  It is necessary for the proper functioning of the 
 internal market to avoid incentives for the par-
ties to transfer assets or judicial proceedings 
from one Member State to another, seeking to 
obtain a more favourable legal position (forum 
shopping). 

(5)  These objectives cannot be achieved to a suffi-
cient degree at national level and action at Com-
munity level is therefore justified. 

(6)  In accordance with the principle of proportional-
ity this Regulation should be confined to provi-
sions governing jurisdiction for opening insol-
vency proceedings and judgments which are 

1 Opinion delivered on 2 March 2000 (not yet published in the Official Journal).

2 Opinion delivered on 26 January 2000 (not yet published in the Official 
Journal).

 delivered directly on the basis of the insolvency 
proceedings and are closely connected with such 
proceedings. In addition, this Regulation should 
contain provisions regarding the recognition of 
those judgments and the applicable law which 
 also satisfy that principle. 

(7)  Insolvency proceedings relating to the winding-
up of insolvent companies or other legal persons, 
judicial arrangements, compositions and analo-
gous proceedings are excluded from the scope of 
the 1968 Brussels Convention on Jurisdiction and 
the Enforcement of Judgments in Civil and Com-
mercial Matters,3 as amended by the Conven-
tions on Accession to this Convention.4 

(8)  In order to achieve the aim of improving the effi-
ciency and effectiveness of insolvency proceed-
ings having cross-border effects, it is necessary, 
and appropriate, that the provisions on jurisdic-
tion, recognition and applicable law in this area 
should be contained in a Community law meas-
ure which is binding and directly applicable in 
Member States. 

(9)  This Regulation should apply to insolvency pro-
ceedings, whether the debtor is a natural person 
or a legal person, a trader or an individual. The 
insolvency proceedings to which this Regulation 
applies are listed in the Annexes. Insolvency pro-
ceedings concerning insurance undertakings, 
credit institutions, investment undertakings 
holding funds or securities for third parties and 
collective investment undertakings should be ex-
cluded from the scope of this Regulation. Such 
 undertakings should not be covered by this Regu-
lation since they are subject to special rules and, 
to some extent, the national supervisory 
 authorities have extremely wide-ranging powers 
of intervention.

(10) Insolvency proceedings do not necessarily involve 
the intervention of a judicial authority; the 
 expression ‘court’ in this Regulation should be 
 given a broad meaning and include a person or 
body empowered by national law to open insol-
vency proceedings. In order for this Regulation to 
apply, proceedings (comprising acts and formali-
ties set down in law) should not only have to 
comply with the provisions of this Regulation, 
but they should also be officially recognised and 

3 OJ L 299, 31.12.1972, p. 32.

4 OJ L 204, 2.8.1975, p. 28; OJ L 304, 30.10.1978, p. 1; OJ L 388, 31.12.1982, p. 1;   
OJ L 285, 3.10.1989, p. 1; OJ C 15, 15.1.1997, p. 1.

Council Regulation (EC) No. 1346/2000of 29 May 2000 on Insolvency Proceedings 
(as of 5 June 2014)
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legally effective in the Member State in which 
the insolvency proceedings are opened and 
should be collective insolvency proceedings 
which entail the partial or total divestment of 
the debtor and the appointment of a liquidator. 

(11)  This Regulation acknowledges the fact that as a 
result of widely differing substantive laws it is 
not practical to introduce insolvency proceedings 
with universal scope in the entire Community. 
The application without exception of the law of 
the State of opening of proceedings would, 
against this background, frequently lead to diffi-
culties. This applies, for example, to the widely 
differing laws on security interests to be found in 
the Community. Furthermore, the preferential 
rights enjoyed by some creditors in the insol-
vency proceedings are, in some cases, completely 
different. This Regulation should take account of 
this in two different ways. On the one hand, pro-
vision should be made for special rules on appli-
cable law in the case of particularly significant 
rights and legal relationships (e.g. rights in rem 
and contracts of employment). On the other 
hand, national proceedings covering only assets 
situated in the State of opening should also be 
allowed alongside main insolvency proceedings 
with universal scope. 

(12)  This Regulation enables the main insolvency pro-
ceedings to be opened in the Member State 
where the debtor has the centre of his main in-
terests. These proceedings have universal scope 
and aim at encompassing all the debtor’s assets. 
To protect the diversity of interests, this Regula-
tion permits secondary proceedings to be opened 
to run in parallel with the main proceedings. Sec-
ondary proceedings may be opened in the Mem-
ber State where the debtor has an establishment. 
The effects of secondary proceedings are limited 
to the assets located in that State. Mandatory 
rules of coordination with the main proceedings 
satisfy the need for unity in the Community. 

(13) The centre of main interests’ should correspond 
to the place where the debtor conducts the ad-
ministration of his interests on a regular basis 
and is therefore ascertainable by third parties. 

(14)  This Regulation applies only to proceedings 
where the centre of the debtor’s main interests is 
located in the Community. 

(15)  The rules of jurisdiction set out in this Regulation 
establish only international jurisdiction, that is to 
say, they designate the Member State the courts 
of which may open insolvency proceedings. 

Territorial jurisdiction within that Member State 
must be established by the national law of the 
Member State concerned. 

(16)  The court having jurisdiction to open the main 
insolvency proceedings should be enabled to or-
der provisional and protective measures from the 
time of the request to open proceedings. Preser-
vation measures both prior to and after the com-
mencement of the insolvency proceedings are 
very important to guarantee the effectiveness of 
the insolvency proceedings. In that connection 
this Regulation should afford different possibili-
ties. On the one hand, the court competent for 
the main insolvency proceedings should be able 
also to order provisional protective measures 
covering assets situated in the territory of other 
Member States. On the other hand, a liquidator 
temporarily appointed prior to the opening of 
the main insolvency proceedings should be able, 
in the Member States in which an establishment 
belonging to the debtor is to be found, to apply 
for the preservation measures which are possible 
under the law of those States. 

(17)  Prior to the opening of the main insolvency pro-
ceedings, the right to request the opening of in-
solvency proceedings in the Member State where 
the debtor has an establishment should be lim-
ited to local creditors and creditors of the local 
establishment or to cases where main proceed-
ings cannot be opened under the law of the 
Member State where the debtor has the centre 
of his main interest. The reason for this restric-
tion is that cases where territorial insolvency pro-
ceedings are requested before the main insol-
vency proceedings are intended to be limited to 
what is absolutely necessary. If the main insol-
vency proceedings are opened, the territorial pro-
ceedings become secondary. 

(18)  Following the opening of the main insolvency 
proceedings, the right to request the opening of 
insolvency proceedings in a Member State where 
the debtor has an establishment is not restricted 
by this Regulation. The liquidator in the main 
proceedings or any other person empowered  
under the national law of that Member State 
may request the opening of secondary insolvency 
proceedings. 

(19)  Secondary insolvency proceedings may serve dif-
ferent purposes, besides the protection of local 
interests. Cases may arise where the estate of the 
debtor is too complex to administer as a unit or 
where differences in the legal systems concerned 
are so great that difficulties may arise from the 
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extension of effects deriving from the law of the 
State of the opening to the other States where 
the assets are located. For this reason the liquida-
tor in the main proceedings may request the 
opening of secondary proceedings when the ef-
ficient administration of the estate so requires.

(20) Main insolvency proceedings and secondary pro-
ceedings can, however, contribute to the effective 
realisation of the total assets only if all the con-
current proceedings pending are coordinated. 
The main condition here is that the various liqui-
dators must cooperate closely, in particular by 
exchanging a sufficient amount of information. 
In order to ensure the dominant role of the main 
insolvency proceedings, the liquidator in such 
proceedings should be given several possibilities 
for intervening in secondary insolvency proceed-
ings which are pending at the same time. For ex-
ample, he should be able to propose a restructur-
ing plan or composition or apply for realisation of 
the assets in the secondary insolvency proceed-
ings to be suspended.

(21) Every creditor, who has his habitual residence, 
domicile or registered office in the Community, 
should have the right to lodge his claims in each 
of the insolvency proceedings pending in the 
Community relating to the debtor’s assets. This 
should also apply to tax authorities and social in-
surance institutions. However, in order to ensure 
equal treatment of creditors, the distribution of 
proceeds must be coordinated. Every creditor 
should be able to keep what he has received in 
the course of insolvency proceedings but should 
be entitled only to participate in the distribution 
of total assets in other proceedings if creditors 
with the same standing have obtained the same 
proportion of their claims. 

(22) This Regulation should provide for immediate rec-
ognition of judgments concerning the opening, 
conduct and closure of insolvency proceedings 
which come within its scope and of judgments 
handed down in direct connection with such in-
solvency proceedings. Automatic recognition 
should therefore mean that the effects attrib-
uted to the proceedings by the law of the State in 
which the proceedings were opened extend to all 
other Member States. Recognition of judgments 
delivered by the courts of the Member States 
should be based on the principle of mutual trust. 
To that end, grounds for non-recognition should 
be reduced to the minimum necessary. This is 
also the basis on which any dispute should be re-
solved where the courts of two Member States 
both claim competence to open the main 

insolvency proceedings. The decision of the first 
court to open proceedings should be recognised 
in the other Member States without those Mem-
ber States having the power to scrutinise the 
court’s decision. 

(23) This Regulation should set out, for the matters 
covered by it, uniform rules on conflict of laws 
which replace, within their scope of application, 
national rules of private international law. Unless 
otherwise stated, the law of the Member State of 
the opening of the proceedings should be appli-
cable (lex concursus). This rule on conflict of laws 
should be valid both for the main proceedings 
and for local proceedings; the lex concursus de-
termines all the effects of the insolvency 
 proceedings, both procedural and substantive, on 
the persons and legal relations concerned. It 
 governs all the conditions for the opening, con-
duct and closure of the insolvency proceedings.

(24) Automatic recognition of insolvency proceedings 
to which the law of the opening State normally 
applies may interfere with the rules under which 
transactions are carried out in other Member 
States. To protect legitimate expectations and 
the certainty of transactions in Member States 
other than that in which proceedings are opened, 
provisions should be made for a number of ex-
ceptions to the general rule. 

(25) There is a particular need for a special reference 
diverging from the law of the opening State in 
the case of rights in rem, since these are of con-
siderable importance for the granting of credit. 
The basis, validity and extent of such a right in 
rem should therefore normally be determined ac-
cording to the lex situs and not be affected by 
the opening of insolvency proceedings. The pro-
prietor of the right in rem should therefore be 
able to continue to assert his right to segregation 
or separate settlement of the collateral security. 
Where assets are subject to rights in rem under 
the lex situs in one Member State but the main 
proceedings are being carried out in another 
Member State, the liquidator in the main pro-
ceedings should be able to request the opening 
of secondary proceedings in the jurisdiction 
where the rights in rem arise if the debtor has an 
establishment there. If a secondary proceeding is 
not opened, the surplus on sale of the asset cov-
ered by rights in rem must be paid to the liquida-
tor in the main proceedings. 

(26) If a set-off is not permitted under the law of the 
opening State, a creditor should nevertheless be 
entitled to the setoff if it is possible under the 
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law applicable to the claim of the insolvent 
debtor. In this way, set-off will acquire a kind of 
guarantee function based on legal provisions on 
which the creditor concerned can rely at the time 
when the claim arises. 

(27) There is also a need for special protection in the 
case of payment systems and financial markets. 
This applies for example to the position-closing 
agreements and netting agreements to be found 
in such systems as well as to the sale of securities 
and to the guarantees provided for such transac-
tions as governed in particular by Directive 
98/26/EC of the European Parliament and of the 
Council of 19 May 1998 on settlement finality in 
payment and securities settlement systems.5 For 
such transactions, the only law which is material 
should thus be that applicable to the system or 
market concerned. This provision is intended to 
prevent the possibility of mechanisms for the 
payment and settlement of transactions pro-
vided for in the payment and set-off systems or 
on the regulated financial markets of the Mem-
ber States being altered in the case of insolvency 
of a business partner. Directive 98/26/EC con-
tains special provisions which should take prece-
dence over the general rules in this Regulation. 

(28) In order to protect employees and jobs, the ef-
fects of insolvency proceedings on the continua-
tion or termination of employment and on the 
rights and obligations of all parties to such em-
ployment must be determined by the law appli-
cable to the agreement in accordance with the 
general rules on conflict of law. Any other insol-
vency law questions, such as whether the em-
ployees’ claims are protected by preferential 
rights and what status such preferential rights 
may have, should be determined by the law of 
the opening State. 

(29) For business considerations, the main content of 
the decision opening the proceedings should be 
published in the other Member States at the re-
quest of the liquidator. If there is an establish-
ment in the Member State concerned, there may 
be a requirement that publication is compulsory. 
In neither case, however, should publication be a 
prior condition for recognition of the foreign pro-
ceedings. 

(30) It may be the case that some of the persons con-
cerned are not in fact aware that proceedings 
have been opened and act in good faith in a way 

5 OJ L 166, 11.6.1998, p. 45.

that conflicts with the new situation. In order to 
protect such persons who make a payment to 
the debtor because they are unaware that for-
eign proceedings have been opened when they 
should in fact have made the payment to the for-
eign liquidator, it should be provided that such a 
payment is to have a debt-discharging effect. 

(31) This Regulation should include Annexes relating 
to the organisation of insolvency proceedings. As 
these Annexes relate exclusively to the legisla-
tion of Member States, there are specific and sub-
stantiated reasons for the Council to reserve the 
right to amend these Annexes in order to take 
account of any amendments to the domestic law 
of the Member States. 

(32) The United Kingdom and Ireland, in accordance 
with Article 3 of the Protocol on the position of 
the United Kingdom and Ireland annexed to the 
Treaty on European Union and the Treaty estab-
lishing the European Community, have given no-
tice of their wish to take part in the adoption and 
application of this Regulation.

(33) Denmark, in accordance with Articles 1 and 2 of 
the Protocol on the position of Denmark annexed 
to the Treaty on European Union and the Treaty 
establishing the European Community, is not 
participating in the adoption of this Regulation, 
and is therefore not bound by it nor subject to its 
application, 

HAS ADOPTED THIS REGULATION:

Chapter I – General Provisions 

Article 1. Scope 
 1. This Regulation shall apply to collective insol-

vency proceedings which entail the partial or to-
tal divestment of a debtor and the appointment 
of a liquidator. 

 2. This Regulation shall not apply to insolvency 
proceedings concerning insurance undertakings, 
credit institutions, investment undertakings 
which provide services involving the holding of 
funds or securities for third parties, or to collec-
tive investment undertakings. 

Article 2. Definitions 
 For the purposes of this Regulation: 

 (a) ‘insolvency proceedings’ shall mean the col-
lective proceedings referred to in Article 1 (1). 
These proceedings are listed in Annex A; 
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 (b) ‘liquidator’ shall mean any person or body 
whose function is to administer or liquidate as-
sets of which the debtor has been divested or to 
supervise the administration of his affairs. Those 
persons and bodies are listed in Annex C;

 (c) ‘winding-up proceedings’ shall mean insol-
vency proceedings within the meaning of point 
(a) involving realising the assets of the debtor, 
including where the proceedings have been 
closed by a composition or other measure termi-
nating the insolvency, or closed by reason of the 
insufficiency of the assets. Those proceedings are 
listed in Annex B; 

 (d) ‘court’ shall mean the judicial body or any 
other competent body of a Member State em-
powered to open insolvency proceedings or to 
take decisions in the course of such proceedings; 

 (e) ‘judgment’ in relation to the opening of insol-
vency proceedings or the appointment of a liqui-
dator shall include the decision of any court em-
powered to open such proceedings or to appoint 
a liquidator; 

 (f) ‘the time of the opening of proceedings’ shall 
mean the time at which the judgment opening 
proceedings becomes effective, whether it is a fi-
nal judgment or not; 

 (g) ‘the Member State in which assets are situ-
ated’ shall mean, in the case of: 

 –  tangible property, the Member State within the 
territory of which the property is situated, 

 –  property and rights ownership of or entitle-
ment to which must be entered in a public reg-
ister, the Member State under the authority of 
which the register is kept, 

 –  claims, the Member State within the territory 
of which the third party required to meet them 
has the centre of his main interests, as deter-
mined in Article 3(1); 

 (h) ‘establishment’ shall mean any place of opera-
tions where the debtor carries out a non-transi-
tory economic activity with human means and 
goods. 

Article 3. International Jurisdiction 
 1. The courts of the Member State within the terri-

tory of which the centre of a debtor’s main inter-
ests is situated shall have jurisdiction to open 

insolvency proceedings. In the case a company or 
legal person, the place of the registered office shall 
be presumed to be the centre of its main interests 
in the absence of proof to the contrary. 

 2. Where the centre of a debtor’s main interests is 
situated within the territory of a Member State, 
the courts of another Member State shall have 
jurisdiction to open insolvency proceedings 
against that debtor only if he possesses an estab-
lishment within the territory of that other Mem-
ber State. The effects of those proceedings shall 
be restricted to the assets of the debtor situated 
in the territory of the latter Member State.

 3. Where insolvency proceedings have been 
opened under paragraph 1, any proceedings 
opened subsequently under paragraph 2 shall be 
secondary proceedings. These latter proceedings 
must be winding-up proceedings. 

 4. Territorial insolvency proceedings referred to in 
paragraph 2 may be opened prior to the opening 
of main insolvency proceedings in accordance 
with paragraph 1 only: 

 (a) where insolvency proceedings under para-
graph 1 cannot be opened because of the condi-
tions laid down by the law of the Member State 
within the territory of which the centre of the 
debtor’s main interests is situated; or

 (b) where the opening of territorial insolvency 
proceedings is requested by a creditor who has 
his domicile, habitual residence or registered of-
fice in the Member State within the territory of 
which the establishment is situated, or whose 
claim arises from the operation of that establish-
ment.

Article 4. Law Applicable 
 1. Save as otherwise provided in this Regulation, 

the law applicable to insolvency proceedings and 
their effects shall be that of the Member State 
within the territory of which such proceedings 
are opened, hereafter referred to as the ‘State of 
the opening of proceedings’.

 2. The law of the State of the opening of proceed-
ings shall determine the conditions for the open-
ing of those proceedings, their conduct and their 
closure. It shall determine in particular: 

 (a) against which debtors insolvency proceedings 
may be brought on account of their capacity; 
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 (b) the assets which form part of the estate and 
the treatment of assets acquired by or devolving 
on the debtor after the opening of the insolvency 
proceedings; 

 (c) the respective powers of the debtor and the 
liquidator; 

 (d) the conditions under which set-offs may be 
invoked; 

 (e) the effects of insolvency proceedings on cur-
rent contracts to which the debtor is party; 

 (f) the effects of the insolvency proceedings on 
proceedings brought by individual creditors, with 
the exception of lawsuits pending; 

 (g) the claims which are to be lodged against the 
debtor’s estate and the treatment of claims aris-
ing after the opening of insolvency proceedings; 

 (h) the rules governing the lodging, verification 
and admission of claims; 

 (i) the rules governing the distribution of pro-
ceeds from the realisation of assets, the ranking 
of claims and the rights of creditors who have 
obtained partial satisfaction after the opening of 
insolvency proceedings by virtue of a right in rem 
or through a set-off; 

 (j) the conditions for and the effects of closure of in-
solvency proceedings, in particular by composition; 

 (k) creditors’ rights after the closure of insolvency 
proceedings;

 (l) who is to bear the costs and expenses incurred 
in the insolvency proceedings; 

 (m) the rules relating to the voidness, voidability 
or unenforceability of legal acts detrimental to 
all the creditors. 

Article 5. Third Parties’ Rights in Rem 
 1. The opening of insolvency proceedings shall 

not affect the rights in rem of creditors or third 
parties in respect of tangible or intangible, move-
able or immoveable assets — both specific assets 
and collections of indefinite assets as a whole 
which change from time to time —  belonging to 
the debtor which are situated within the terri-
tory of another Member State at the time of the 
opening of proceedings. 

 2. The rights referred to in paragraph 1 shall in 
particular mean:

 (a) the right to dispose of assets or have them 
disposed of and to obtain satisfaction from the 
proceeds of or income from those assets, in par-
ticular by virtue of a lien or a mortgage; 

 (b) the exclusive right to have a claim met, in par-
ticular a right guaranteed by a lien in respect of 
the claim or by assignment of the claim by way 
of a guarantee;

 (c) the right to demand the assets from, and/or to 
require restitution by, anyone having possession 
or use of them contrary to the wishes of the 
party so entitled;

 (d) a right in rem to the beneficial use of assets. 

 3. The right, recorded in a public register and en-
forceable against third parties, under which a right 
in rem within the meaning of paragraph 1 may be 
obtained, shall be considered a right in rem.

 4. Paragraph 1 shall not preclude actions for void-
ness, voidability or unenforceability as referred to 
in Article 4(2)(m).

Article 6. Setoff 
 1. The opening of insolvency proceedings shall 

not affect the right of creditors to demand the 
set-off of their claims against the claims of the 
debtor, where such a set-off is permitted by the 
law applicable to the insolvent debtor’s claim.

 2.  Paragraph 1 shall not preclude actions for void-
ness, voidability or unenforceability as referred to 
in Article 4(2)(m). 

Article 7. Reservation of Title 
 1. The opening of insolvency proceedings against 

the purchaser of an asset shall not affect the 
seller’s rights based on a reservation of title 
where at the time of the opening of proceedings 
the asset is situated within the territory of a 
Member State other than the State of opening of 
proceedings. 

 2. The opening of insolvency proceedings against 
the seller of an asset, after delivery of the asset, 
shall not constitute grounds for rescinding or ter-
minating the sale and shall not prevent the pur-
chaser from acquiring title where at the time of 
the opening of proceedings the asset sold is 
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situated within the territory of a Member State 
other than the State of the opening of proceedings. 

 3. Paragraphs 1 and 2 shall not preclude actions 
for voidness, voidability or unenforceability as re-
ferred to in Article 4(2)(m). 

Article 8. Contracts Relating to Immoveable Property 
 The effects of insolvency proceedings on a con-

tract conferring the right to acquire or make use 
of immoveable property shall be governed solely 
by the law of the Member State within the terri-
tory of which the immoveable property is situ-
ated. 

Article 9. Payment Systems and Financial Markets 
 1. Without prejudice to Article 5, the effects of in-

solvency proceedings on the rights and obliga-
tions of the parties to a payment or settlement 
system or to a financial market shall be governed 
solely by the law of the Member State applicable 
to that system or market.

 2.  Paragraph 1 shall not preclude any action for 
voidness, voidability or unenforceability which 
may be taken to set aside payments or transac-
tions under the law applicable to the relevant 
payment system or financial market.

 Article 10. Contracts of Employment 
 The effects of insolvency proceedings on employ-

ment contracts and relationships shall be gov-
erned solely by the law of the Member State ap-
plicable to the contract of employment. 

Article 11. Effects on Rights Subject to Registration 
 The effects of insolvency proceedings on the 

rights of the debtor in immoveable property, a 
ship or an aircraft subject to registration in a 
public register shall be determined by the law of 
the Member State under the authority of which 
the register is kept. 

Article 12. Community Patents and Trade Marks 
 For the purposes of this Regulation, a Community 

patent, a Community trade mark or any other 
similar right established by Community law may 
be included only in the proceedings referred to in 
Article 3(1).

Article 13. Detrimental Acts 
 Article 4(2)(m) shall not apply where the person 

who benefited from an act detrimental to all the 
creditors provides proof that: 

 – the said act is subject to the law of a Member 
State other than that of the State of the opening 
of proceedings, and 

 – that law does not allow any means of challeng-
ing that act in the relevant case. 

Article 14. Protection of Thirdparty Purchasers 
 Where, by an act concluded after the opening of 

insolvency proceedings, the debtor disposes, for 
consideration, of: 

 – an immovable asset, or 

 – a ship or an aircraft subject to registration in a 
public register, or 

 – securities whose existence presupposes regis-
tration in a register laid down by law,

 – the validity of that act shall be governed by the 
law of the State within the territory of which the 
immoveable asset is situated or under the 
 authority of which the register is kept.

Article 15. Effects of Insolvency Proceedings on Law
suits Pending 

 The effects of insolvency proceedings on a law-
suit pending concerning an asset or a right of 
which the debtor has been divested shall be gov-
erned solely by the law of the Member State in 
which that lawsuit is pending.

Chapter II – Recognition of Insolvency 
Proceedings 

Article 16. Principle 
 1. Any judgment opening insolvency proceedings 

handed down by a court of a Member State 
which has jurisdiction pursuant to Article 3 shall 
be recognised in all the other Member States 
from the time that it becomes effective in the 
State of the opening of proceedings. 

 This rule shall also apply where, on account of his 
capacity, insolvency proceedings cannot be 
brought against the debtor in other Member 
States.
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 2. Recognition of the proceedings referred to in 
Article 3(1) shall not preclude the opening of the 
proceedings referred to in Article 3(2) by a court 
in another Member State. The latter proceedings 
shall be secondary insolvency proceedings within 
the meaning of Chapter III. 

Article 17. Effects of Recognition 
 1. The judgment opening the proceedings 

 referred to in Article 3(1) shall, with no further 
 formalities, produce the same effects in any 
other Member State as under this law of the 
State of the opening of proceedings, unless this 
Regulation provides otherwise and as long as no 
proceedings referred to in Article 3(2) are opened 
in that other Member State. 

 2. The effects of the proceedings referred to in Ar-
ticle 3(2) may not be challenged in other Member 
States. Any restriction of the creditors’ rights, in 
particular a stay or discharge, shall produce ef-
fects vis-à-vis assets situated within the territory 
of another Member State only in the case of 
those creditors who have given their consent. 

Article 18. Powers of the Liquidator 
 1. The liquidator appointed by a court which has 

jurisdiction pursuant to Article 3(1) may exercise 
all the powers conferred on him by the law of the 
State of the opening of proceedings in another 
Member State, as long as no other insolvency 
proceedings have been opened there nor any 
preservation measure to the contrary has been 
taken there further to a request for the opening 
of insolvency proceedings in that State. He may 
in particular remove the debtor’s assets from the 
territory of the Member State in which they are 
situated, subject to Articles 5 and 7. 

 2. The liquidator appointed by a court which has 
jurisdiction pursuant to Article 3(2) may in any 
other Member State claim through the courts or 
out of court that moveable property was re-
moved from the territory of the State of the 
opening of proceedings to the territory of that 
other Member State after the opening of the in-
solvency proceedings. He may also bring any ac-
tion to set aside which is in the interests of the 
creditors. 

 3. In exercising his powers, the liquidator shall 
comply with the law of the Member State within 
the territory of which he intends to take action, 
in particular with regard to procedures for the re-
alisation of assets. Those powers may not include 

coercive measures or the right to rule on legal 
proceedings or disputes. 

Article 19. Proof of the Liquidator’s Appointment 
 The liquidator’s appointment shall be evidenced 

by a certified copy of the original decision 
 appointing him or by any other certificate issued 
by the court which has jurisdiction.

 A translation into the official language or one of 
the official languages of the Member State 
 within the territory of which he intends to act 
may be required. No legalisation or other similar 
formality shall be required.

Article 20. Return and Imputation 
 1. A creditor who, after the opening of the pro-

ceedings referred to in Article 3(1) obtains by any 
means, in particular through enforcement, total 
or partial satisfaction of his claim on the assets 
belonging to the debtor situated within the terri-
tory of another Member State, shall return what 
he has obtained to the liquidator, subject to Arti-
cles 5 and 7. 

 2. In order to ensure equal treatment of creditors 
a creditor who has, in the course of insolvency 
proceedings, obtained a dividend on his claim 
shall share in distributions made in other only 
where creditors of the same ranking or category 
have, in those other proceedings, obtained an 
equivalent dividend. 

Article 21. Publication 
 1. The liquidator may request that notice of the 

judgment opening insolvency proceedings and, 
where appropriate, the decision appointing him, 
be published in any other Member State in ac-
cordance with the publication procedures pro-
vided for in that State. Such publication shall also 
specify the liquidator appointed and whether the 
jurisdiction rule applied is that pursuant to Article 
3(1) or Article 3(2). 

 2. However, any Member State within the terri-
tory of which the debtor has an establishment 
may require mandatory publication. In such cases, 
the liquidator or any authority empowered to 
that effect in the Member State where the pro-
ceedings referred to in Article 3(1) are opened 
shall take all necessary measures to ensure such 
publication. 
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Article 22. Registration in a Public Register 
 1. The liquidator may request that the judgment 

opening the proceedings referred to in Article 3(1) 
be registered in the land register, the trade regis-
ter and any other public register kept in the other 
Member States. 

 2. However, any Member State may require man-
datory registration. In such cases, the liquidator 
or any authority empowered to that effect in the 
Member State where the proceedings referred to 
in Article 3(1) have been opened shall take all nec-
essary measures to ensure such registration. 

Article 23. Costs 
 The costs of the publication and registration pro-

vided for in Articles 21 and 22 shall be regarded as 
costs and expenses incurred in the proceedings. 

Article 24. Honouring of an Obligation to a Debtor 
 1. Where an obligation has been honoured in a 

Member State for the benefit of a debtor who is 
subject to insolvency proceedings opened in an-
other Member State, when it should have been 
honoured for the benefit of the liquidator in 
those proceedings, the person honouring the ob-
ligation shall be deemed to have discharged it if 
he was unaware of the opening of proceedings. 

 2. Where such an obligation is honoured before 
the publication provided for in Article 21 has been 
effected, the person honouring the obligation 
shall be presumed, in the absence of proof to the 
contrary, to have been unaware of the opening of 
insolvency proceedings; where the obligation is 
honoured after such publication has been ef-
fected, the person honouring the obligation shall 
be presumed, in the absence of proof to the con-
trary, to have been aware of the opening of pro-
ceedings.

Article 25. Recognition and Enforceability of other 
Judgments 

 1.  Judgments handed down by a court whose 
judgment concerning the opening of proceed-
ings is recognised in accordance with Article 16 
and which concern the course and closure of in-
solvency proceedings, and compositions ap-
proved by that court shall also be recognised 
with no further formalities. Such judgments shall 
be enforced in accordance with Articles 31 to 51, 
with the exception of Article 34(2), of the Brussels 
Convention on Jurisdiction and the Enforcement 
of Judgments in Civil and Commercial Matters, as 

amended by the Conventions of Accession to this 
Convention.

 The first subparagraph shall also apply to judg-
ments deriving directly from the insolvency pro-
ceedings and which are closely linked with them, 
even if they were handed down by another court. 
The first subparagraph shall also apply to judg-
ments relating to preservation measures taken 
after the request for the opening of insolvency 
proceedings. 

 2.  The recognition and enforcement of judg-
ments other than those referred to in paragraph 1 
shall be governed by the Convention referred to 
in paragraph 1, provided that that Convention is 
applicable.

 3.  The Member States shall not be obliged to 
recognise or enforce a judgment referred to in 
paragraph 1 which might result in a limitation of 
personal freedom or postal secrecy. 

Article 266. Public Policy 
 Any Member State may refuse to recognise insol-

vency proceedings opened in another Member 
State or to enforce a judgment handed down in 
the context of such proceedings where the ef-
fects of such recognition or enforcement would 
be manifestly contrary to that State’s public pol-
icy, in particular its fundamental principles or the 
constitutional rights and liberties of the individ-
ual.

Chapter III – Secondary Insolvency Proceedings 

Article 27. Opening of Proceedings 
 The opening of the proceedings referred to in Ar-

ticle 3(1) by a court of a Member State and which 
is recognised in another Member State (main 
proceedings) shall permit the opening in that 
other Member State, a court of which has juris-
diction pursuant to Article 3(2), of secondary in-
solvency proceedings without the debtor’s insol-
vency being examined in that other State. These 
latter proceedings must be among the proceed-
ings listed in Annex B. Their effects shall be re-
stricted to the assets of the debtor situated 
within the territory of that other Member State. 

6 Note the Declaration by Portugal concerning the application of Articles 26 
and 37 (OJ C 183, 30.6.2000, p. 1).
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Article 28. Applicable Law 
 Save as otherwise provided in this Regulation, 

the law applicable to secondary proceedings 
shall be that of the Member State within the ter-
ritory of which the secondary proceedings are 
opened.

Article 29. Right to Request the Opening of Proceed
ings 

 The opening of secondary proceedings may be 
requested by: 

 (a) the liquidator in the main proceedings;

 (b) any other person or authority empowered to 
request the opening of insolvency proceedings 
under the law of the Member State within the 
territory of which the opening of secondary pro-
ceedings is requested. 

Article 30. Advance Payment of Costs and Expenses 
 Where the law of the Member State in which the 

opening of secondary proceedings is requested 
requires that the debtor’s assets be sufficient to 
cover in whole or in part the costs and expenses 
of the proceedings, the court may, when it re-
ceives such a request, require the applicant to 
make an advance payment of costs or to provide 
appropriate security. 

Article 31. Duty to Cooperate and Communicate 
Information

 1. Subject to the rules restricting the communica-
tion of information, the liquidator in the main 
proceedings and the liquidators in the secondary 
proceedings shall be duty bound to communi-
cate information to each other. They shall imme-
diately communicate any information which may 
be relevant to the other proceedings, in particu-
lar the progress made in lodging and verifying 
claims and all measures aimed at terminating 
the proceedings. 

 2. Subject to the rules applicable to each of the 
proceedings, the liquidator in the main proceed-
ings and the liquidators in the secondary pro-
ceedings shall be duty bound to cooperate with 
each other. 

 3. The liquidator in the secondary proceedings 
shall give the liquidator in the main proceedings 
an early opportunity of submitting proposals on 
the liquidation or use of the assets in the second-
ary proceedings. 

Article 32. Exercise of Creditors’ Rights 
 1. Any creditor may lodge his claim in the main 

proceedings and in any secondary proceedings. 

 2. The liquidators in the main and any secondary 
proceedings shall lodge in other proceedings 
claims which have already been lodged in the 
proceedings for which they were appointed, pro-
vided that the interests of creditors in the latter 
proceedings are served thereby, subject to the 
right of creditors to oppose that or to withdraw 
the lodgement of their claims where the law ap-
plicable so provides. 

 3. The liquidator in the main or secondary pro-
ceedings shall be empowered to participate in 
other proceedings on the same basis as a credi-
tor, in particular by attending creditors’ meetings.

Article 33. Stay of Liquidation 
 1. The court, which opened the secondary pro-

ceedings, shall stay the process of liquidation in 
whole or in part on receipt of a request from the 
liquidator in the main proceedings, provided that 
in that event it may require the liquidator in the 
main proceedings to take any suitable measure 
to guarantee the interests of the creditors in the 
 secondary proceedings and of individual classes 
of creditors. Such a request from the liquidator 
may be rejected only if it is manifestly of no inter-
est to the creditors in the main proceedings. Such 
a stay of the process of liquidation may be or-
dered for up to three months. It may be contin-
ued or renewed for similar periods.

 2. The court referred to in paragraph 1 shall termi-
nate the stay of the process of liquidation: 

 –  at the request of the liquidator in the main pro-
ceedings, 

 –  of its own motion, at the request of a creditor 
or at the request of the liquidator in the sec-
ondary proceedings if that measure no longer 
appears justified, in particular, by the interests 
of creditors in the main proceedings or in the 
secondary proceedings. 

Article 34. Measures Ending Secondary Insolvency 
Proceedings 

 1. Where the law applicable to secondary pro-
ceedings allows for such proceedings to be closed 
without liquidation by a rescue plan, a composi-
tion or a comparable measure, the liquidator in 
the main proceedings shall be empowered to 
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propose such a measure himself. Closure of the 
secondary proceedings by a measure referred to 
in the first subparagraph shall not become final 
without the consent of the liquidator in the main 
proceedings; failing his agreement, however, it 
may become final if the financial interests of the 
creditors in the main proceedings are not af-
fected by the measure proposed. 

 2. Any restriction of creditors’ rights arising from 
a measure referred to in paragraph 1 which is pro-
posed in secondary proceedings, such as a stay of 
payment or discharge of debt, may not have ef-
fect in respect of the debtor’s assets not covered 
by those proceedings without the consent of all 
the creditors having an interest.

 3. During a stay of the process of liquidation or-
dered pursuant to Article 33, only the liquidator 
in the main proceedings or the debtor, with the 
former’s consent, may propose measures laid 
down in paragraph 1 of this Article in the second-
ary proceedings; no other proposal for such a 
measure shall be put to the vote or approved. 

Article 35. Assets Remaining in the Secondary Pro
ceedings 

 If by the liquidation of assets in the secondary 
proceedings it is possible to meet all claims al-
lowed under those proceedings, the liquidator 
appointed in those proceedings shall immediately 
transfer any assets remaining to the liquidator in 
the main proceedings. 

Article 36. Subsequent Opening of the Main 
 Proceedings 

 Where the proceedings referred to in Article 3(1) 
are opened following the opening of the pro-
ceedings referred to in Article 3(2) in another 
Member State, Articles 31 to 35 shall apply to 
those opened first, in so far as the progress of 
those proceedings so permits. 

Article 377. Conversion of Earlier Proceedings 
 The liquidator in the main proceedings may re-

quest that proceedings listed in Annex A previ-
ously opened in another Member State be con-
verted into winding-up proceedings if this proves 
to be in the interests of the creditors in the main 
proceedings. 

7 Note the Declaration by Portugal concerning the application of Articles 26

 and 37 (OJ C 183, 30.6.2000, p. 1).

 The court with jurisdiction under Article 3(2) shall 
order conversion into one of the proceedings 
 listed in Annex B. 

Article 38. Preservation Measures 
 Where the court of a Member State which has 

 jurisdiction pursuant to Article 3(1) appoints a 
temporary administrator in order to ensure the 
preservation of the debtor’s assets, that tempo-
rary administrator shall be empowered to re-
quest any measures to secure and preserve any 
of the debtor’s assets situated in another Mem-
ber State, provided for under the law of that 
State, for the period between the request for the 
opening of insolvency proceedings and the judg-
ment opening the proceedings. 

Chapter IV – Provision of Information for Credi
tors and Lodgement of their Claims 

Article 39. Right to Lodge Claims 
 Any creditor who has his habitual residence, 

domicile or registered office in a Member State 
other than the State of the opening of proceed-
ings, including the tax authorities and social se-
curity authorities of Member States, shall have 
the right to lodge claims in the insolvency pro-
ceedings in writing. 

Article 40. Duty to Inform Creditors 
 1. As soon as insolvency proceedings are opened 

in a Member State, the court of that State having 
jurisdiction or the liquidator appointed by it shall 
immediately inform known creditors who have 
their habitual residences, domiciles or registered 
offices in the other Member States. 

 2. That information, provided by an individual no-
tice, shall in particular include time limits, the 
penalties laid down in regard to those time lim-
its, the body or authority empowered to accept 
the lodgement of claims and the other measures 
laid down. Such notice shall also indicate  
whether creditors whose claims are preferential 
or secured in rem need lodge their claims. 

Article 41. Content of the Lodgement of a Claim 
 A creditor shall send copies of supporting docu-

ments, if any, and shall indicate the nature of the 
claim, the date on which it and its amount, as 
well as whether he alleges preference, security in 
rem or a reservation of title in respect of the 
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claim and what assets are covered by the guaran-
tee he is invoking. 

Article 42. Languages 
 1. The information provided for in Article 40 shall 

be provided in the official language or one of the 
official languages of the State of the opening of 
proceedings. For that purpose a form shall be 
used bearing the heading ‘Invitation to lodge a 
claim. Time limits to be observed’ in all the offi-
cial languages of the institutions of the European 
Union. 

 2. Any creditor who has his habitual residence, 
domicile or registered office in a Member State 
 other than the State of the opening of pro-
ceedings may lodge his claim in the official lan-
guage or one of the official languages of that 
other State. In that event, however, the lodge-
ment of his claim shall bear the heading ‘Lodge-
ment of claim’ in the official language or one of 
the official languages of the State of the opening 
of proceedings. In addition, he may be required to 
provide a translation into the official language or 
one of the official languages of the State of the 
opening of proceedings. 

Chapter V – Transitional and Final Provisions 

Article 43. Applicability in Time 
 The provisions of this Regulation shall apply only 

to insolvency proceedings opened after its entry 
into force. Acts done by a debtor before the entry 
into force of this Regulation shall continue to be 
governed by the law which was applicable to 
them at the time they were done. 

Article 44. Relationship to Conventions 
 1. After its entry into force, this Regulation 

 replaces, in respect of the matters referred to 
therein, in the relations between Member States, 
the Conventions concluded between two or more 
Member States, in particular: 

 (a) the Convention between Belgium and France 
on Jurisdiction and the Validity and Enforcement 
of Judgments, Arbitration Awards and Authentic 
Instruments, signed at Paris on 8 July 1899; 

 (b) the Convention between Belgium and Austria 
on Bankruptcy, Winding-up, Arrangements, Com-
positions and Suspension of Payments (with Ad-

ditional Protocol of 13 June 1973), signed at Brus-
sels on 16 July 1969; 

 (c) the Convention between Belgium and the 
Netherlands on Territorial Jurisdiction, Bank-
ruptcy and the Validity and Enforcement of Judg-
ments, Arbitration Awards and Authentic Instru-
ments, signed at Brussels on 28 March 1925; 

 (d) the Treaty between Germany and Austria on 
Bankruptcy, Winding-up, Arrangements and 
Compositions, signed at Vienna on 25 May 1979; 
(e) the Convention between France and Austria 
on Jurisdiction, Recognition and Enforcement of 
Judgments on Bankruptcy, signed at Vienna on 27 
February 1979; 

 (f) the Convention between France and Italy on 
the Enforcement of Judgments in Civil and Com-
mercial Matters, signed at Rome on 3 June 1930; 

 (g) the Convention between Italy and Austria on 
Bankruptcy, Winding-up, Arrangements and 
Compositions, signed at Rome on 12 July 1977;

 (h) the Convention between the Kingdom of the 
Netherlands and the Federal Republic of Ger-
many on the Mutual Recognition and Enforce-
ment of Judgments and other Enforceable Instru-
ments in Civil and Commercial Matters, signed at 
The Hague on 30 August 1962; 

 (i) the Convention between the United Kingdom 
and the Kingdom of Belgium providing for the 
Reciprocal Enforcement of Judgments in Civil and 
Commercial Matters, with Protocol, signed at 
Brussels on 2 May 1934; 

 ( j) the Convention between Denmark, Finland, 
Norway, Sweden and Iceland on Bankruptcy, 
signed at Copenhagen on 7 November 1993; 

 (k) the European Convention on Certain Interna-
tional Aspects of Bankruptcy, signed at Istanbul 
on 5 June 1990. 

 2. The Conventions referred to in paragraph 1 
shall continue to have effect with regard to pro-
ceedings opened before the entry into force of 
this Regulation. 

 3. This Regulation shall not apply: 

 (a) in any Member State, to the extent that it is 
irreconcilable with the obligations arising in rela-
tion to bankruptcy from a convention concluded 
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by that State with one or more third countries 
before the entry into force of this Regulation; 

 (b) in the United Kingdom of Great Britain and 
Northern Ireland, to the extent that is irreconcil-
able with the obligations arising in relation to 
bankruptcy and the winding-up of insolvent 
companies from any arrangements with the 
Common wealth existing at the time this Regula-
tion enters into force. 

Article 45. Amendment of the Annexes 
 The Council, acting by qualified majority on the 

initiative of one of its members or on a proposal 
from the Commission, may amend the Annexes. 

Article 46. Reports 
 No later than 1 June 2012, and every five years 

thereafter, the Commission shall present to the 
European Parliament, the Council and the Eco-
nomic and Social Committee a report on the ap-
plication of this Regulation. The report shall be 
accompanied if need be by a proposal for adapta-
tion of this Regulation. 

Article 47. Entry into Force 
 This Regulation shall enter into force on 31 May 

2002. This Regulation shall be binding in its en-
tirety and directly applicable in the Member 
States in accordance with the Treaty establishing 
the European Community. 

 Done at Brussels, 29 May 2000.  
For the Council  
The President  
A. COSTA
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BELGIË/BELGIQUE
 – Het faillissement/La faillite
 – De gerechtelijke reorganisatie door een collectief 

akkoord/La réorganisation judiciaire par accord 
collectif

 – De gerechtelijke reorganisatie door overdracht 
onder gerechtelijk gezag/La réorganisation 
judiciaire par transfert sous autorité de justice

 – De collectieve schuldenregeling/Le règlement 
collectif de dettes

 – De vrijwillige vereffening/La liquidation 
volontaire

 – De gerechtelijke vereffening/La liquidation 
judiciaire

 – De voorlopige ontneming van beheer, bepaald in 
artikel 8 van de faillissementswet/Le 
dessaisissement provisoire, visé à l’article 8 de la 
loi sur les faillites

БЪЛГАРИЯ
 – Производство по несъстоятелност

ČESKÁ REPUBLIKA
 – Konkurs
 – Reorganizace
 – Oddlužení

DEUTSCHLAND
 – Das Konkursverfahren
 – Das gerichtliche Vergleichsverfahren
 – Das Gesamtvollstreckungsverfahren
 – Das Insolvenzverfahren

EESTI
 – Pankrotimenetlus

ÉIRE/IRELAND
 – Compulsory winding-up by the court
 – Bankruptcy
 – The administration in bankruptcy of the estate of  

persons dying insolvent
 – Winding-up in bankruptcy of partnerships
 – Creditors’ voluntary winding-up (with 

confirmation of a court)
 – Arrangements under the control of the Court 

which involve the vesting of all or part of the 
property of the debtor in the Official Assignee for 
realisation and distribution

 – Company examinership
 – Debt Relief Notice
 – Debt Settlement Arrangement
 – Personal Insolvency Arrangement

ΕΛΛΑΔΑ
 – Η πτώχευση
 – Η ειδική εκκαθάριση εν λειτουργία
 – Σχέδιο αναδιοργάνωσης,
 – Απλοποιηµένη διαδικασία επί πτωχεύσεων µικρού 

αντικειµένου

ESPAÑA
 – Concurso 

FRANCE
 – Sauvegarde
 – Redressement judiciaire
 – Liquidation judiciaire
 –

HRVATSKA
 – Stečajni postupak

ITALIA
 – Fallimento
 – Concordato preventivo
 – Liquidazione coatta amministrativa
 – Amministrazione straordinaria

ΚΥΠΡΟΣ
 – Υποχρεωτική εκκαθάριση από το Δικαστήριο
 – Εκούσια εκκαθάριση από µέλη
 – Εκούσια εκκαθάριση από πιστωτές 
 – Εκκαθάριση µε την εποπτεία του Δικαστηρίου 
 – Διάταγµα Παραλαβής και πτώχευσης κατόπιν 

Δικαστικού Διατάγµατος
 – Διαχείριση της περιουσίας προσώπων που 

απεβίωσαν αφερέγγυα

LATVIJA
 – Tiesiskās aizsardzîbas process
 – Juridiskās personas maksātnespējas process
 – Fizikās personas maksātnespējas process

LIETUVA
 – įmonė s restruktūrizavimo byla
 – įmonė s bankroto byla
 – įmonė s bankroto procesas ne teismo tvarka
 – Fizinio asmens bankroto byla

LUXEMBOURG
 – Faillite
 – Gestion contrôlée
 – Concordat préventif de faillite (par abandon d’actif)
 – Régime spécial de liquidation du notariat
 – Procédure de règlement collectif des dettes dans 

le cadre du surendettement

ANNEX A

Insolvency Proceedings Referred to in Article 2(a)
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MAGYARORSZÁG
 – Csődeljárás
 – Felszámolási eljárás

MALTA
 – Xoljiment
 – Amministrazzjoni
 – Stralċ volontarju mill-membri jew mill-kredituri
 – Stralċ mill-Qorti
 – Falliment f‘każ ta‘ negozjant

NEDERLAND
 – Het faillissement
 – De surséance van betaling
 – De schuldsaneringsregeling natuurlijke personen

ÖSTERREICH
 – Das Konkursverfahren (Insolvenzverfahren)
 – Das Sanierungsverfahren ohne Eigenverwaltung 

(Insolvenzverfahren)
 – Das Sanierungsverfahren mit Eigenverwaltung 

(Insolvenzverfahren)
 – Das Schuldenregulierungsverfahren
 – Das Abschöpfungsverfahren
 – Das Ausgleichsverfahren

POLSKA
 – Postępowanie naprawcze
 – Upadłosc obejmująca likwidację
 – Upadłosc z możliwością zawarcia układu

PORTUGAL
 – Processo de insolvência
 – Processo especial de revitalização

ROMÂNIA
 – Procedura insolvenţei 
 – Reorganizarea judiciară
 – Procedura falimentului

SLOVENIJA
 – Stečajni postopek
 – Skrajšani stečajni postopek
 – Postopek prisilne poravnave
 – Prisilna poravnava v stečaju

SLOVENSKO
 – Konkurzné konanie
 – Reštrukturalizačné konanie

SUOMI/FINLAND
 – Konkurssi/konkurs
 – Yrityssaneeraus/företagssanering

SVERIGE
 – Konkurs
 – Företagsrekonstruktion

UNITED KINGDOM
 – Winding-up by or subject to the supervision of 

the court
 – Creditors’ voluntary winding-up (with 

confirmation by the court)
 – Administration, including appointments made by 

filing prescribed documents with the court
 – Voluntary arrangements under insolvency 

legislation
 – Bankruptcy or sequestration
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BELGIË/BELGIQUE
 – Het faillissement/La faillite
 – De vrijwillige vereffening/La liquidation 

volontaire
 – De gerechtelijke vereffening/La liquidation 

judiciaire
 – De gerechtelijke reorganisatie door overdracht 

onder gerechtelijk gezag/La réorganisation 
judiciaire par transfert sous autorité de justice

БЪЛГАРИЯ
 – Производство по несъстоятелност

ČESKÁ REPUBLIKA
 – Konkurs

DEUTSCHLAND
 – Das Konkursverfahren
 – Das Gesamtvollstreckungsverfahren
 – Das Insolvenzverfahren

EESTI
 – Pankrotimenetlus

ÉIRE/IRELAND
 – Compulsory winding-up
 – Bankruptcy
 – The administration in bankruptcy of the estate of  

persons dying insolvent
 – Winding-up in bankruptcy of partnerships
 – Creditors’ voluntary winding-up (with 

confirmation of a court)
 – Arrangements under the control of the court 

which involve the vesting of all or part of the 
property of the debtor in the Official Assignee for 
realisation and distribution

ΕΛΛΑΔΑ
 – Η πτώχευση
 – Η ειδική εκκαθάριση
 – Απλοποιηµένη διαδικασία επί πτωχεύσεων µικρού 

αντικειµένου

ESPAÑA
 – Concurso 

FRANCE
 – Liquidation judiciaire

HRVATSKA
 – Stečajni postupak

ITALIA
 – Fallimento
 – Concordato preventivo
 – Liquidazione coatta amministrativa
 – Amministrazione straordinaria

ΚΥΠΡΟΣ
 – Υποχρεωτική εκκαθάριση από το Δικαστήριο
 – Εκκαθάριση µε την εποπτεία του Δικαστηρίου
 – Εκούσια εκκαθάριση από πιστωτές, µε επιβεβαίωση 

του Δικαστηρίου
 – Πτώχευση
 – Διαχείριση της περιουσίας προσώπων που 

απεβίωσαν αφερέγγυα

LATVIJA
 – Juridiskās personas maksātnespējas process
 – Fisikās personas maksātnespējas process

LIETUVA
 – įmonės bankroto byla
 – įmonės bankroto procesas ne teismo tvarka

LUXEMBOURG
 – Faillite
 – Régime spécial de liquidation du notariat
 – Liquidation judiciaire dans le cadre du 

surendettement

MAGYARORSZÁG
 – Felszámolási eljárás

MALTA
 – Stralċ volontarju
 – Stralċ mill-Qorti
 – Falliment inkluż il-hrug ta‘ mandat ta‘ qbid   mill-

Kuratur f‘każ ta‘ negozjant fallut

NEDERLAND
 – Het faillissement
 – De schuldsaneringsregeling natuurlijke personen

ÖSTERREICH
 – Das Konkursverfahren (Insolvenzverfahren)

POLSKA
 – Upadłosc obejmująca likwidację

PORTUGAL
 – Processo de insolvência

ANNEX B

Winding-up Proceedings Referred to in Article 2(c)
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ROMÂNIA
 – Procedura falimentului

SLOVENIJA
 – Stečajni postopek
 – Skrajšani stečajni postopek

SLOVENSKO
 – Konkurzné konanie

SUOMI/FINLAND
 – Konkurssi/konkurs

SVERIGE
 – Konkurs

UNITED KINGDOM
 – Winding-up by or subject to the supervision of 

the court
 – Winding-up through administration, including 

appointments made by filing prescribed 
documents with the court

 – Creditors’ voluntary winding-up (with 
confirmation by the court)

 – Bankruptcy or sequestration



164

Insolvency and Restructuring in Germany – Yearbook 2016

BELGIË/BELGIQUE
 – De curator/Le curateur
 – De gedelegeerd rechter/Le juge-délégué
 – De gerechtsmandataris/Le mandataire de justice
 – De schuldbemiddelaar/Le médiateur de dettes
 – De vereffenaar/Le liquidateur
 – De voorlopige bewindvoerder/L’administrateur 

provisoire

БЪЛГАРИЯ
 – Назначен предварително временен синдик
 – Временен синдик
 – (Постоянен) синдик
 – Служебен синдик

ČESKÁ REPUBLIKA
 – Insolvenční správce
 – Předbĕžny insolvenční správce
 – Oddĕleny insolvenční správce
 – Zvláštní insolvenční správce
 – Zástupce insolvenčního správce

DEUTSCHLAND
 – Konkursverwalter
 – Vergleichsverwalter
 – Sachwalter (nach der Vergleichsordnung)
 – Verwalter
 – Insolvenzverwalter
 – Sachwalter (nach der Insolvenzordnung)
 – Treuhänder
 – Vorläufiger Insolvenzverwalter

EESTI
 – Pankrotihaldur
 – Ajutine pankrotihaldur
 – Usaldusisik

ÉIRE/IRELAND
 – Liquidator
 – Official Assignee
 – Trustee in bankruptcy
 – Provisional Liquidator
 – Examiner
 – Personal Insolvency Practitioner
 – Insolvency Service

ΕΛΛΑΔΑ
 – Ο σύνδικος
 – Ο εισηγητής
 – Η επιτροπή των πιστωτών
 – Ο ειδικός εκκαθαριστής

ESPAÑA
 – Administradores concursales

FRANCE
 – Mandataire judiciaire
 – Liquidateur
 – Administrateur judiciaire
 – Commissaire à l’exécution du plan

HRVATSKA
 – Stečajni upravitelj
 – Privremeni stečajni upravitelj
 – Stečajni povjerenik
 – Povjerenik

ITALIA
 – Curatore
 – Commissario giudiziale
 – Commissario straordinario
 – Commissario liquidatore
 – Liquidatore giudiziale

ΚΥΠΡΟΣ
 – Εκκαθαριστής και προσωρινός εκκαθαριστής
 – Επίσηµος παραλήπτης
 – Διαχειριστής της πτώχευσης

LATVIJA
 – Maksātnespējas procesa administrators

LIETUVA
 – Bankroto administratorius
 – Restrukturizavimo administratorius

LUXEMBOURG
 – Le curateur
 – Le commissaire
 – Le liquidateur
 – Le conseil de gérance de la section 

d‘assainissement du notariat
 – Le liquidateur dans le cadre du surendettement

MAGYARORSZÁG
 – Vagyonfelügyelő
 – Felszámoló

MALTA
 – Amministratur Proviżorju
 – Riċevitur Uffiċjali
 – Stralċjarju
 – Manager Speċjali
 – Kuraturi f‘każ ta‘ proċeduri ta‘ falliment

ANNEX C

Liquidators Referred to in Article 2(b)
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NEDERLAND
 – De curator in het faillissement
 – De bewindvoerder in de surséance van betaling
 – De bewindvoerder in de schuldsaneringsregeling 

natuurlijke personen

ÖSTERREICH
 – Masseverwalter
 – Sanierungsverwalter
 – Ausgleichsverwalter
 – Besonderer Verwalter
 – Einstweiliger Verwalter
 – Sachwalter
 – Treuhänder
 – Insolvenzgericht
 – Konkursgericht

POLSKA
 – Syndyk
 – Nadzorca sądowy
 – Zarządca

PORTUGAL
 – Administrador de insolvência
 – Administrador judicial provisório
 –

ROMÂNIA
 – Pratician în insolvenţă 
 – Administrator judiciar
 – Lichidator

SLOVENIJA
 – Upravitelj prisilne poravnave
 – Stečajni upravitelj
 – Sodišče, pristojno za postopek prisilne poravnave
 – Sodišče, pristojno za stečajni postopek

SLOVENSKO
 – Predbežny správca
 – Správca

SUOMI/FINLAND
 – Pesänhoitaja/boförvaltare
 – Selvittäjä/utredare

SVERIGE
 – Förvaltare
 – Rekonstruktör

UNITED KINGDOM
 – Liquidator
 – Supervisor of a voluntary arrangement
 – Administrator
 – Official receiver
 – Trustee
 – Provisional Liquidator
 – Judicial factor
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Article 86. Information on national and Union insol
vency law

1.  The Member States shall provide, within the 
framework of the European Judicial Network in 
civil and commercial matters established by 
Council Decision 2001/470/EC, and with a view to 
making the information available to the public, a 
short description of their national legislation and 
procedures relating to insolvency, in particular 
relating to the matters listed in Article 7(2).

2.  The Member States shall update the information 
referred to in paragraph 1 regularly.

3.  The Commission shall make information con-
cerning this Regulation available to the public.

Commentary:
The recast European Union Insolvency Regula-
tion was adopted on 20 May 2015. The major-
ity of the changes take effect on 26 June 2017, 
with the exception of Article 86, which applies 
from 26 June 2016, Article 24(1), which applies 
from 26 June 2018, and Article 25, which ap-
plies from 26 June 2019. The Regulation is 
binding in its entirety and is directly applica-
ble in the Member States in accordance with 
the Treaties.

Extract of the Regulation (EC) No. 2015/848 of the European Parliament and the Council 
of the European Union

of 20 May 2015 on Insolvency Proceedings
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List of Abbreviations

ABA American Bar Association

ABI American Bankruptcy Institute

AIRA Association of Insolvency & Restructuring Advisors

ALI American Law Institute

BAG Federal Labour Court (= Bundesarbeitsgericht)

BankG Swiss Banking Act (= Bankengesetz)

BDI Federation of German Industry (= Bundesverband der deutschen Industrie)

BAG Federal Labour Court (= Bundesarbeitsgericht)

BGB Civil Code (= Bürgerliches Gesetzbuch)

BGBl. Federal Law Gazette (= Bundesgesetzblatt)

BGH Federal German Court of Justice (= Bundesgerichtshof)

BMJV Federal Ministry of Justice (= Bundesministerium der Justiz und für Verbraucherschutz)

CDU Christlich Demokratische Union Deutschlands

cf.  compare

CJEU  Court of Justice of the European Union

COMI  Centre of Main Interests

CSU Christlich Soziale Union Bayern

DAV  German Lawyers’ Association (= Deutscher Anwaltverein)

DEB German Ice Hockey Federation (= Deutsche Eishockey-Bund)

DFB German Football Association (= Deutscher Fußball-Bund e. V.)

DFL German Football League (= Deutsche Fußball Liga GmbH)

e.g.  exempli gratia (= for example)

ECJ  European Court of Justice

EGInsO  Introductory Act to the Insolvency Code (= Einführungsgesetz zur Insolvenzordnung)

EIR  European Insolvency Regulation

ESUG  Act for the Further Facilitation of the Restructuring of Companies 
(= Gesetz zur weiteren Erleichterung der Sanierung von Unternehmen)

et al.  et alii (= and others)

et seq.  et sequentes (= and the following)

etc.  et cetera (= and so on)

EU  European Union

EUR  Euro

FINMA Swiss Financial Market Supervisory Authority

GG  Basic Law (= Grundgesetz)
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GmbH  Limited Liability Company (= Gesellschaft mit beschränkter Haftung)

GmbHG  Limited Liability Company Act (= GmbH-Gesetz)

HGB  Commercial Code (= Handelsgesetzbuch)

i.e.  id est (= that is)

IBA  International Bar Association

InsO  Insolvency Code (= Insolvenzordnung)

INSOL  International Association of Restructuring, Insolvency & Bankruptcy Professionals

InsVV Insolvency Administrator Compensation Ordinance (= Insolvenzrechtliche 
 Vergütungsordnung)

IPRG Swiss Federal Statute on Private International Law (= Bundesgesetz über das 
 Internationale Privatrecht)

IPRspr. German case law in the field of private international law (= Die deutsche Rechtsprechung 
auf dem Gebiete des Internationalen Privatrechts [Zeitschrift])

IWIRC International Women’s Insolvency & Restructuring Confederation

KO Bankruptcy Code (= Konkursordnung)

KWG German Banking Act (= Kreditwesengesetz)

LL.M. Master of Laws

LG Regional Court (= Landgericht)

LLP Limited Liability Partnership

MüKoInsO Münchner Kommentar zur Insolvenzordnung

NABT National Association of Bankruptcy Trustees

NBC National Bankruptcy Conference

NCBJ National Conference of Bankruptcy Judges

NZI New Journal for Insolvency and Restructuring Law (= Neue Zeitschrift für das Recht der 
Insolvenz und Sanierung)

OJ Official Journal

OLG Higher Regional Court (= Oberlandesgericht)

OR Swiss Code of Obligations (= Obligationenrecht)

p. page

p.a. per anno (= per year)

para.  paragraph

pp. pages

SchKG Federal Debt Collection and Bankruptcy Act (= Schweizer Bundesgesetz über 
 Schuldbetreibung und Konkurs)

SMEs Small and medium-sized enterprises (= Mittelständische Unternehmen)
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SPD Sozialdemokratische Partei Deutschlands

TMA Turnaround Management Association

UNCITRAL United Nations Commission on International Trade Law

VID German Association of Insolvency Practitioners  
(= Verband Insolvenzverwalter Deutschlands e. V.)

VW Volkswagen

ZInsO Insolvency Law Journal (= Zeitschrift für das gesamte Insolvenzrecht)

ZPO Code of Civil Procedure (= Zivilprozessordnung)

ZVI Journal for Consumer and Personal Insolvency Law (= Zeitschrift für Verbraucher- und 
Privat-Insolvenzrecht)

ZDH German Confederation of Skilled Crafts (= Zentralverband des deutschen Handwerk)



Contact:  

Ronja Erb
Eisenbahnstraße 19–23
D-77855 Achern
Germany
Telephone: +49 1 51 14634678
Email: RErb@schubra.de
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